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1. Introduction: the ACA2K Project and the ACA2K Research

Development can be a reality only if based on peEeccess to knowledge. In other words,
social and economic progress largely depend omxtistence of people who have access to
knowledge, and who are, furthermore, skilled and &bgain maximum benefit from
knowledge in the areas of technology, science,&éurcand management. Knowledge
works, or works of the mind -- whatever the medidrare essential tools for information,
leisure and promotion of culture, and they are @ssdearning materials for education,
training and research.

But paradoxically, at the same time that we arengagew techniques and technologies to
disseminate learning materials, counter-measueealan being taken to control the use of
this knowledge. Such measures, many of them ppitice to protect copyright, have the
potential to limit people’s access to learning miate, and thus to knowledge.

The ACA2K research in Senegal is one of eight AinACA2K country studies looking at
the relationship between copyright and accessaimieg materials. As with the other
ACAZ2K country studies, the ACA2K Senegal Team faial theACA2K methodol ogy guide

in conducting the research. T@eide sets out two main research components for thetogpun
studies: a doctrinal review and qualitative impegdessment interviews with relevant
stakeholders.

The doctrinal research in Senegal consisted okamaation of the provisions of the
Senegalese copyright law and other legal instrusneiévant to learning materials access.
The qualitative component consisted of impact @ssest interviews with Senegalese
stakeholders connected to copyright and learninigmnads contexts.

The following people were interviewed:

» Government: a manager at the Bureau sénégalais du droiteliagBSDA, the Copyright
Office, under the Department of Culture), an emptin the Criminal Affairs section of
the Department of Justice, and representativasei®ffice of the Prime Minister for the
National Archives Service and the National Libraagd

« Educational community: the director of the Ecole des bibliothécaireshaistes et
documentalistes (EBAD, the School of Library, Ars and Document Sciences), the
director of the Centre de formation judiciaire (i&ue Training College), two university
librarians (at Universitde Cheikh Anta Diop in Dakar and at Université gariBey in
Bambey) and a group of three students (one malévemfemales).

The ACAZ2K project aims to understand the relatigmshat exists between a nation’s
copyright ‘environment’ and access to learning malkein that country. A country’s
copyright environment is conceptualised by ACA2Kbagg a function of not only the
country’s legal instruments but also the intergrets and practices ‘on the ground’ in that
country in relation to the copyright legal frameworhat is why both doctrinal and
gualitative methodologies have been employed ircthese ACA2K data collection in the
eight study countries, including Senegal.

The two main ACA2K hypotheses tested — and ultilgatenfirmed -- by our research were

that:

« that the copyright environment in Senegal is as@né not maximising access to learning
materials; and



» that the copyright environment can be changeddermtio maximise access to learning
materials.

The Senegal ACA2K Research Team is based at twiicpubiversities -- Université de
Cheikh Anta Diop (UCAD) in Dakar, and Université Bambey in Bambey. The three team
members are:

» Assane Faye: the ACA2K Senegal Team leader, Faye is a tralibearian with a degree
in Library and Information Sciences and is Humasdreces Manager at Université de
Bambey. Faye has served as the national expentelfectual property for Electronic
Information for Libraries (elFL) and is a Membertbé IFLA International Federation of
Library Associations and Institutions (IFLA) Comiei on Copyright and other Legal
Matters (CLM). He has participated in several wadgss on copyright in Senegal and
internationally.

* Nogaye Ndour: a Lecturer in the Law Faculty of UCAD, Ndour hzesticipated in
several workshops on copyright.

« Dr.Mamadou Seye: a Law Lecturer at Université de Bambey, Seyespezialist in
intellectual property matters related to ICTs.



2. The Copyright Environment in Senegal

2.1 Evolution of the Law

During the colonial era in Senegal, copyright wasagned by French legislation, particularly
the 11 March 1957 French copyright Law that wagmoéd to the colonies, and by
conventions signed by France, particularly the B&Zonvention for the Protection of
Literary and Artistic Works.

Thirteen years after its independence from Frand®60, Senegal adopted its first domestic
copyright law, Law 73-52 of 4 December 1973, whi&mong other things, created a fee-
based system for profit-making use of folklorehi public domain. The chief aim of this
measure was to stop uncontrolled exploitation ¢éibnal folklore, and to create a role for the
state in managing, and collecting royalties fogfirmaking uses of folklore.

The 1973 Law was amended by Law 86-05 of 24 Jarl@88, whose main objective was to
provide stronger rights protection. The 1973 Lave Ween repealed and replaced by Law
2008-09 of 25 January 2008.

The 2008 Law kept many of the clauses from the 19%@ but also made several significant

changes, including:

» protecting the rights of performers and producéspyright works (neighbouring
rights);

» providing for the phasing out of the Bureau sérgigalu droit d’auteur (BSDA, the
Copyright Office), which is currently the only ceditive society collecting royalties, and
providing for the introduction of multiple collegg societies;

* increasing the duration of copyright term for mestrks from 50 years to 70 years;

* Dbroadening the scope of non-copyrighted worksrigire royalty payments for
exploitation from folklore to any work in the publdomain, and requiring royalty
payments for seemingly any kind of exploitation¢glan

» providing strong protection for the technologicedtection measures (TPMs) that are
used by rights-holders to control access to digialks.

2.2 Key Findings from the ACA2K Senegal Research

Through the ACA2K Senegal research, it was fouiad e copyright environment in Senegal is
generally oriented towards creators and proteaifdheir rights. It was found that artists,
particularly musicians, were central in the pusintprove protection of their rights through
copyright, a push that led to the 2008 Copyrightvlextending the term of protection, introducing
neighbouring rights for performers and producensl, @eating strict protection of TPMs. Senegal
has a booming cultural sector, and thus the pofgreocartists’ lobby is understandable, as is the
state’s desire to ensure that creation is encodragd that the rights of creators are protected.

However, it was found that the state’s objectivemitecting creators and the copyright of creators
is being undertaken in a fashion that is not baddrixy an appreciation of the need to ensure
reasonable levels of free user access to workscplarly learning materials. Protection of creator
needs to be balanced with protection of users.

The 2008 Copyright Law goes too far in the direttd protectionism in the following respects:
* The 70-year term of protection is excessive, givett the term required by the Berne
Convention and the World Trade Organisation (WT@)eement on Trade-Related



Aspects of Intellectual Property Rights (TRIPspidy 50 years. The longer the term of
protection, the longer the period of time it tak@sworks to fall into the public domain;

» The provisions in the Law requiring payment of fitiga for a seemingly wide range of
acts of exploitation (not just exploitation for fitbof any public domain work (not just
folklore) are unnecessary and are not requiredtgynational conventions;

» The scope of rental rights in the Law goes beyoRtPE requirements, as it is not limited
to certain types of work such as computer softvagiet movies but covers all types of
works;

» The Law lacks provisions for reproduction of wollsslibraries and archives;

* The Law lacks provisions for translation or adaptafor educational purposes;

* The Law lacks provisions for compulsory/statutacghces for educational purposes;

» Except within the UEMOAWest African Economic and Monetary Unjdoloc of countries,
the Law does not provide for parallel importatidmmrks where works are being sold at
higher prices in Senegal than in another country;

* The Law provides blanket protection for technolagjjgrotection measures (TPMs), with
no exceptions for acts such as TPM circumventiompé&sonal private use, for teaching or
for format conversion for use by the visually-inmeai;

* The Law contains no specific provisions for visyathpaired people; and

» The Law contains no specific provisions for diseeducation or e-learning.

Meanwhile, in terms of practice, we found widesprieck of awareness of copyright law, and
even where the law is understood or partially usided, there is widespread lack of adherence.
For instance, university students routinely purehaisotocopies of entire books which, because the
reproductions are made for commercial purposesnaielation of the copyright law. In other
cases, university students have been found to enigdliegal ‘page-tearing’ from library books.
The strongest explanations provided for studerdmeé on illegal commercial photocopies or
page-tearing were poverty and the high prices p§ighted materials. Other practices, such as
student photocopying on a non-commercial basiargfel portions of works, or entire works, for
personal private use are not clearly illegal, lmutld be illegal if the exception for photocopyirag f
private/personal use (in Article 40) were to beiipteted narrowly by the judiciary. In the
meantime, in the absence of judicial interpretatibArticle 40, the rights of users to photocopy fo
personal/private use remain unclear.

Our interviews also revealed that infringing actas in relation to copyright are not at present
curtailed to any great extent by the authorities th lack of expertise in the judiciary and la¢k o
respect for the notion of intellectual property anganany Senegalese. However, it seems clear that
if and when prosecutions for copyright violatioe anore aggressively pursued — and that is one of
the goals of the 2008 Law — some of the existiagrieg materials access channels (both illegal
and legal) will likely be narrowed and/or closed.

Much also needs to be done to support the locdlghuig sector, because access to knowledge
largely depends on books, and in Senegal mostifgamaterials above primary level come from
overseas and are too expensive for many users.

The Internet could, in the years to come, becomiengortant means of knowledge access,
particularly for the higher education sector. Betywfew Senegalese currently have an Internet
connection at home, mainly due to cost. The Uniteede Cheikh Anta Diop (UCAD) in Dakar,
through its EBAD unit, is making progress in offeyidistance education via ICTs, an important
initiative given that UCAD has 70 000 students aadthe largest university in Francophone
Africa, faces a shortage of lecture rooms. But essful implementation of ICT-based distance
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education/e-learning requires specific copyrighteptions, and, as mentioned above, such
exceptions are not present in the 2008 Law.

We thus conclude that both of the ACA2K hypothds®ge been confirmed by our research
findings. The Senegalese copyright environmenbisah present maximising (legally permitted)
learning materials access; and the environmenbearhanged in order to maximise (legally
permitted) access.



3. Recommendations

3.1 Legal Recommendations

The 2008 Law’s exceptions to copyright protecticurrently set out in Articles 40 to 46,

need to be augmented in order to include:

» provisions specific to disabled people, particylanle visually-impaired;

» specific provisions for distance learning and e+lesy; and

» exceptions for non-commercial public/academic liisand non-commercial
documentation/archive centres, including an exoedtr non-commercial digitisation of
copyright-protected works for archival purposes Bincry use.

As well, Article 125, which makes it an infringemea circumvent technological protection

measures (TPMs), should be amended so that itrdmasidermine exceptions and

limitations. The amendments to this Article shomiclude:

* provisions to exclude from the anti-circumventioes the use of works within the
confines of the existing exceptions for personal private use and for teaching;

* aproviso to exclude from anti-circumvention rulles use (eg, via format adaptation) of
copyright-protected works in the digital environrhbg visually-impaired persons; and

» exclusion from the anti-circumvention rules of e@ntacts by libraries and archives (in
accordance with the recommendation above to indibdary/archive exceptions in
amendments to the Law).

The Law should also be amended to allow unlimitechlbel importation of learning
materials, not just parallel importation from UEM@Auntries. And there should be
provision for compulsory and/or statutory licensfogeducational purposes.

As well, the 2008 Law'’s extension of the copyrigdrim from 50 years to 70 years, and the
Law’s provisions for payment of royalties for exgdion of any kind of public domain work
(not just folklore), should be reconsidered.

3.2 Policy Recommendations
Université de Cheikh Anta Diop and Université derBay should each adopt an Intellectual
Property Management Policy that reflects the fldiies provided for in the 2008 Law.

We further recommend that Senegal develop a ‘pesitiscrimination’ IP policy that
addresses not just protection of the interestggbts-holders but also the needs of users. We
recommend that professionals from the educatiomhkasearch sectors, as well as rights-
holders, be part of the process of developingghbl&y and of re-examining the 2008 Law.

3.3 Action Pointsfor Stakeholders
All stakeholders need to take steps to increaseesgas of copyright limitations and
exceptions among the general population in acadandaesearch circles.

The Association des musiciens du Sénégal (AMS visrg powerful organisation whose
main mission is the defence of musicians’ inter€Bli® protection of copyright represents its
major lobbying action to date. The AMS needs tariagle a aware of the different flexibilities
for educational and research purposes, so thahibe encouraged to lobby the government
for some reforms to facilitate better access tolkadge for a certain categories of the
population (learners, disabled persons, etc).
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The Ministry of Justice and the Ministry of Cultutarough the Bureau sénégalais du droit
d’auteur (BSDA, the Copyright Office) are the keglipymakers and they should be called upon to
work with their Cabinet colleagues to provide arptificy, and related policies, that push for
maximum access to teaching and learning matenatlsal country.
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