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Executive Summary

The majority of the Mozambican population livesdwelthe threshold of poverty, and levels of
illiteracy are extremely high. There can be no ddhbat access to knowledge (A2K), and
especially to learning materials, is fundamentadbieving a reduction in the levels of illiteracy.

Statistics show that there are more than 4 millitnaents enrolled in primary schools, whereas
only 56 000 are enrolled in university. Considering rates of poverty in Mozambique, the
government undertook to provide books free to prinsghool students. However, costs for
secondary and university education are still bemigrely by students and their families.

There are at present three main obstacles withiaddggaccess to learning materials: the cost of
the learning materials, a lack of public librareeenbined with limited resources in existing
libraries, and a weak publishing industry. Thidsthas found that the copyright legal
framework, if not reformed, could become anothestatle to learning materials access.

Mozambique is bound by international obligationstfe protection of copyright, and adheres to
the Agreement on Trade-Related Aspects of Intelidd®roperty Rights (TRIPs) of the World
Trade Organisation (WTO). As a least developed tgyhDC), Mozambique was not bound

by TRIPs until 2006; this deadline was later exeghdy the Member States of the WTO with
respect to intellectual property rights in genewatil 2013, and with respect to pharmaceutical
patents until 2016. Nevertheless, the country undkrconcrete steps to comply with TRIPs
long before the scheduled deadline, voluntarilplelgthing a legal and institutional framework
on copyright. Indeed, as far back as 1997, the mowvent enacted a resolution authorising
ratification of the Berne Convention for the Praiec of Literary and Artistic Works (hereatfter,
the Berne Convention) of 9 September 1886 andilisequent revisions and amendments. Four
years later in 2001, Mozambique’s first Copyriglatlwas passed, revoking the previous
Copyright Code enacted in 1966 during the coloaial(Mozambique became independent in
1975).

In terms of the institutional framework, the fummcts of the National Institute for Books and
Records (Instituto Nacional do Livro e do Discakated in 1975, were expanded to include a
new Copyright Office in 2001. Even earlier, in M2§00, the collective management society for
Mozambique, Sociedade Mocambicana de Autores (SOMA&S established.

In order to facilitate access to knowledge, TRIRsAs some flexibilities — such as those of
scope and duration, and limitations and exceptiow#th regard to copyright law. Adequate use
of these flexibilities can increase opportunitiesdccess to knowledge and, especially, to
learning materials.

Other specific elements in a country’s copyright [ other laws/policies may also be relevant
to access to knowledge, such as measures todaeititcess to knowledge by disabled people
and to promote the use of information and commumndechnologies (ICTs) in the
learning/knowledge environment.



Among other things, this research project expldrea far the Mozambican copyright
legislation has gone in terms of use of the TRI®sglfilities that have the potential to promote
greater access to knowledge.

The research followed the methodology defined @G A2K methodology guidevhich called
on country research teams to collect evidence swanthe overarching research question of the
study:‘To what extent is copyright fulfilling the objegg of facilitating A2K in the study
countries?’ In terms of the ACA2K methodology, atlmal review was undertaken of legal
instruments, both national and international: ngmael examination of national statutes,
regulations and policies and international instrotaeatified by the Mozambican Government.
Some secondary materials were also reviewed, thawgks on the Mozambican legal system
are scarce. In addition, the ACA2K methodology respithe Mozambique research team to
attempt to analyse the effects of the copyrighallégamework on lived realities — through
conducting qualitative impact assessment intervieitis relevant stakeholders. The interviews
involved 12 people from three different categorieanely: two from government departments,
four from the rights-holders community and six frtme education community.

The study found evidence that the legal frameworkcbpyright in Mozambique is not
conducive to access to knowledge. But at the sameethere is evidence that the legal
framework is largely ignored. Thus, while the Coglgt Law does not provide the necessary
clear exceptions and limitations for educationfi@ay purposes, the law is at present not
implemented, thus ironically allowing a certain @@ of access. Indeed, if the set of copyright
provisions currently in place were fully appliedey would likely significantly hinder access to
knowledge and exclusively benefit rights-holderst Bn the ground in everyday reality, people
do not view copyright law as denying their accesktowledge, as they appear to behave as if
there is no copyright law in force.

The conclusion arrived at through this researc¢hasit is desirable for Mozambique to proceed
with a reform of the copyright system in orderntreduce, clarify and implement exceptions
and limitations and other copyright flexibilitidsat will promote access to knowledge (and
learning materials in particular). In the abseniceuch reform, a drive towards enforcement by
rights-holders and enforcement bodies could threateess to learning materials in the country.



1. Background

1.1 Country History, Politics, Population and Econaics
Mozambique is a multicultural society, having attesl different ethnic groups at different times
in the history of the country.

Bantu speakers migrated to Mozambique in the iniiennium, and Arab and Swabhili traders
settled the region thereafter. It was explored hgd6 da Gama in 1498 and first colonised by
Portugal in 1505. By 1510, the Portuguese had cbatrall of the former Arab sultanates on the
East African coast.

Guerrilla activity led by National Front for thedaration of Mozambique (FRELIMO) began in
1964, and became very effective by 1973. A ceaseafas signed between FRELIMO and
Portugal in September 1974, and after having bederPortuguese colonial rule for 470 years,
Mozambique became independent on 25 June 1975andr& Moises Machel became the first
president. President Machel died in a plane cradl®86, and was succeeded by his Foreign
Minister, Joaquim Chissano.

Soon after independence, the government becamedanla paralysing war with anti-
government guerrillas, the Mozambique National Rasice (MNR, or RENAMO), who were
backed by the white minority governments in SouthcA and Southern Rhodesia (now
Zimbabwe). A cease-fire agreement signed in Oct@Bép between the government and
RENAMO ended 16 years of civil war. In 2002, PresiiChissano announced he would not
seek a third term. FRELIMO's candidate, independdro Armando Guebuza, was elected
president and sworn in on 2 February 2005.

Mozambique is located in Southern Africa with aeaaof 790 380 square kilometers. According
to the last Census carried out in 2007, the pojpmatas 20 530 714 inhabitarits/ore than 50
per cent of the population was aged 6-24 yearstandhajority (52 per cent) were women.

The principal ethnic groups are, in the north, Yla®, Makonde, and Makua; in the centre, the
Thonga, Chewa, Nyanja, and Sena; and in the sthgt§hona and Tonga. Small numbers of
Swalhili live along the coast. People of EuropeameohAfrican and European, and South Asian
descent make up less than 1 per cent of the papul#&bout 40 per cent of the inhabitants of
Mozambique are Christian (Roman Catholic and ZtoGlwistian), while about 18 per cent
follow traditional religious beliefs, and anothed fer cent are Muslims (most of these living in
the north). Although Bantu languages are widelykepo Portuguese is the official language.

In terms of economic performance, Mozambique hasahgross domestic product (GDP) annual
growth rate in the region of 7 per cent for the B years. However, Mozambique is

! Instituto Nacional de Estatisticas (2008). Ava#a@twww.ine.gov.mzAccessed 15 March 2009].

2 Assembleia da Republica, Resolugéo n° 16/20050vpo Programa Quinquenal do Govemo para 2005-, 2009
168. Available at

http://www.portaldogoverno.gov.mz/docs_gov/progréteno Quinguenal_%20do_Gov_Moc_2005_2009.pdf/vie
w [Accessed 7 June 2009].




considered to be one of the poorest countriesambrld, with a per capita income of about
US$310 per yedtAbout 70 per cent of the population lives in ruaegas. However, due to
heavy public investment in education, health anttwarovision programmes, the poverty rate
was reduced from 69.4 per cent in 1997 to 54.kest in 2003.

The national illiteracy rate in Mozambique is 5Be cent, but this rate is higher in rural areas
(65.7 per cent) than in urban areas (30.3 per c€hg illiteracy rate among women is 68 per
cent. The capital city of Maputo shows lower iligey rates, with illiteracy at about 15.1 per
cent, while the remote province of Cabo Delgadth@north registers 68.4 per cénthe
government programme for 2005 to 2009 establishgabhof reducting of illiteracy rates by 10
per cent. The Strategic Plan for Education and Culture 2R08% sets as a target ‘provision of
primary education school to 97 per cent of the jetpan in 2010.’

1.2 Education System
The National Education System in Mozambique wasddfin 1992 and provides for three
different kinds of education:

i) Pre-School System — for children below six years.
i) School System — which is divided into:

General system: primary and secondary school;
Technical and professional system; and
University and equivalent.

iii) Special System — which consists of:

Special education for the disabled;

Vocational education for highly talented peoplélifierent areas;
Adult education;

Distance learning; and

Training for teachers.

World Bank ‘Mozambique at a glance’ (2008). Avaikm at http://devdata.worldbank.org/AAG/moz_aag.pdf
[Accessed 15 March 2009].

* UNICEF ‘Mocambique em perspectiva’. Availablehdtp://www.unicef.org/mozambique/pt/overview.html
[Accessed 7 June 2009].

M Mouzinho and Débora Nandja ‘A alfabetizacéo emciimbique: desafios da educacao para todos’ baakgro
paper prepared for thEducation for all global monitoring report 2006 #dracy for life (2006) UNESCO.
Available at http://lunesdoc.unesco.org/images/f62/146284por.pdf [Accessed 1 November 2008].

Ibid at6 [Accessed 15 March 2009].

" Resolugéo n° 16/2005, Aprova o Programa Quinquémaovemo para 2005- 2009 at 68-70. Available at
http://www.portaldogoverno.gov.mz/docs_gov/progréPteno_Quinguenal %20do_Gov_Moc_ 2005 _2009.pdf/view
[Accessed 7 June 2009].

Ministério da Educacéo e CultuRdano estratégico da educacédo e cultura 2006-2@QlLthho 2006). Available at
http://www.mec.gov.mz/img/documentos/2006062206068]Accessed 7 June 2009].

° Lei n° 6/92 de 6 de Maio que aprova o novo SistBagional de Educacéo




Table 1 below shows the number of schools at eaa hnd corresponding numbers of students

enrolled in 2008.

Table 1: Numbers of schools and enrolment

Designation Schools Students Enrolled
Primary School | Level (1-5 grade) 9 649 3597.392
Primary School Il level (6-7 grade) 2210 490 031
Secondary School | Level (8- 10 grade) 285 257 729
Secondary School Il Level (11- 12 grade) 76 35 450
Technical Schools | level 23 N/A
Technical Schools Il level 27 N/A
Technical Schools 11l level 12 N/A
Public Universities 13 44 000
Private Universities 14 12 000

Source: Ministry of Education and Culture (2008)*°

As can be seen, primary schools in Mozambique hagegtnrol more than 4 million students.

These numbers shrink for higher levels of educatibmiversity programmes account for only

56 000 students.

Table 2 below shows enrolment levels for girls amle primary school (Grades 1 to 5), with the

percentage of females rising from 42 per cent @81 47 per cent in 2008.

Table 2: Enrolments by gender in Grades 1-5, 1998328

Ano Public Private Grand Total
Year

Total Girls Total Girls Total Girls . %

Girls

1998 1876 154 788 049 34035 155271910189 803 576 42]1
1999 2074708 886 482 34081 15546| 2108 789 902 028 4218
2000 2271265 983549 37 460 16 868| 2 308 725 1000 417 433
2001 2508611 1102927 47 121 20 866| 2 555 732 1123 793 440
2002 2644 405 1180 265 60 232 27 522| 2 704 637 1207 787 4417
2003 2826362 1280432 57 749 27 401| 2884 111 1 307 833 45(3
2004 3071564 1409621 71456 33931| 3143020 1 443 552 45(9

19 Ministry of Education and Culture ‘Education sséitis’ (2008). Available at

http://www.mec.gov.mz/img/documentos/200902240202dfl [Accessed 15 March 2009].
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2005 3393677 157227 77463 36709 3471140 160898 46}4

2006 3597392 1682132 61026 29447| 3658418 171157 46|8
2007 3866906 181508 65585 31790| 3932491 1 846 87 4710
2008 4109298 1938711 67668 32727 4176966 197143 472

EP1 — Primary Education 1st Level (Grades 1-5)

Source: Ministry of Education and Culture (2008)

1.2.1 Education System and Access to Knowledge
Mozambican students face three important challenggsregard to access to learning materials.

1.2.1.1Cost of Learning Materials

Often, learning materials are too expensive fordkal students. Indeed, due to the high rates of
poverty in Mozambique, the meagre resources of Mzeans are often devoted to basic needs
and survival. This situation is particularly craidn the rural areas.

In order to overcome this difficulty the governméas undertaken to produce learning materials
through the Ministry of Education and Culture. Lléag materials, according to the government,
should be free for the seven years of compulsougaiibn in Mozambiqué’ For the remaining
years, families have to bear the heavy burden mfhasing books for their children.

The Plan of Action of the Strategic Plan for Ediaaand Culture 2006-20}4established as a
target the provision of one book per subject fahestudent by 2011 at primary school le¥el.

At university level, students — apart from a linditeumber who benefit from government
scholarships — have to purchase books from their msources. The learning materials used as
sources at universities are generally produceat®ign authors, mainly from Portugal and
Brazil, and are expensive. The university librageserally possess only one copy of each book,
which is meant to be consulted by all lecturers stndents. As a consequence, there is a
flourishing reprography (photocopying) industrytie university faculties. There are an average
of three photocopy machines in each faculty. In Magity alone, there are some 136 small
reprography companies with four to six photocopyhir@es each, as duly registered in the
Ministry of Industry and Trad¥'

The photocopied book has proven to be more acdegsilstudents than the original: each page
is priced at US$0,0389 to US$0,0584. Universityoadion is therefore based mainly on
photocopied materials.

1 Compulsory education was established by the L&8 4f 23 March 1983, Article 6.

Ministério da Educacao e CultuRlano estratégico da educacgéo e cultura 2006—2@Lihho 2006). Available
at http://www.mec.gov.mz/img/documentos/2006062206060 Accessed 7 June 2009].
13 i

Ibid at 35 .
4 Boaventura Afonso ‘Relatério de Mocambique sobreeitti de autor e direitos conexos’ (2007) Training
Programme on Copyright, Harare 23-27 April.
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The reprography industry constitutes an activigitimately licensed by the competent
authorities at the Ministry of Industry and TraBeiring the process of licensing, the authorities
only take into account the trade activity itselfvithout due consideration of the 2001 Copyright
Law and (ultimately) the piracy implications of tilegal photocopying of entire copyright-
protected books for commercial gain.

1.2.1.2 Lack of Public Libraries and Limited Resouces in Existing Libraries

Currently, primary and secondary schools lack imd€libraries for their students. There is a lack
of resources to establish specialised librariescfoldren. Universities usually have one library
for each faculty, which specialises in the subjeetter of that faculty. These libraries are the
main resources for university students. Howeves, dhtalogue is often outdated and with few
books.

The Eduardo Mondlane University (UEM) — the maid afdest university in Mozambique —

has undertaken a profound reform of its libraryteys integrating the different faculty libraries
into one Central Library. The Central Library cuntlg stocks more that 180 000 books and
publications, and this is largely as a result ai@dfunds, as the state has not injected any funds
for new books in the last 10 years.

1.2.1.3 Weak Publishing Industry

The local publishing industry is extremely weakyés than 200 books are published per year,
with a typical print run for each book of approxielst 1 500 copies, due to the inadequate
market for books.

The table below shows the number of books publishédozambique, and the number of
publishing companies, as registered over the p&@@d-2006:

Table 3: Number of registered books and publishingompanies in Mozambique, 2000-2006

Year Registered Books | Publishing companies registered
2006 223 4
2005 216 2
2004 179 3
2003 176 7
2002 134 4
2001 143 3
2000 125 5

Source: National Institute for Books and Records €opyright Office (2006)

The same trend may be witnessed in the case af hding materials such as newspapers and
magazines. Although Mozambique is characterised toge press, and has seen a rapid increase
in the number of new newspapers and magazine® thesbers still have to be improved in
order to develop the publishing industry and tdythegin to spread information and knowledge.

12



Almost all the magazines and periodicals in existetieal with general information; scientific
and specialised periodicals are still to be dewvedop

Table 4: Types of publications in 2006

Type Quantity
Newspapers 77
Magazines 38
Periodic publications 74
Total 189

Source: National Institute for Books and Records -€opyright Office (2006)

1.2.2 Education and Gender

Disparities between men and women remain pronouincte basic education system in
Mozambique. Although 52 per cent of the Mozambipapulation are females, girls comprise
only around 47 per cent of enrolments in the fagel of primary school, and fewer than 40 per
cent at the second level of primary school. Giresraore likely to repeat grades than boys, and
less likely to complete the full basic educatiocley Only about 25 per cent of the teachers in
the basic education system are women.

Additionally, girls tend to drop out from school oklumore than boys and the result is a gender
gap, which reaches as much as 35 to 40 percentages (2000) in Grade 5 in the Northern and
Central Regions. The reasons for the disproporteodeopout of girls in these regions are most
likely related to: (i) long distances to school amcbmplete schools which discourage
attendance, especially for girls with family obligas; and (ii) the low number of female
teachers who can be role models.

The graphs and the table befdwhow clearly that the number of women (‘mulheresigjaged

in research is lower than that of the men (‘homer&pecifically, Graph 2 demonstrates that
only 34 per cent of Mozambican scientific researsla@e women. Long commuting distances
and unavailability of research documentation inthimmen's access to knowledge as much time
is taken up by domestic responsibilities.

> The graphs are available in Ministério da Ciérei@ecnologiandicadores de ciéncia tecnologia e inovagio
2008(2008). Available at

http://www.mct.gov.mz/pls/portal/docs/PAGE/NEWS BENVES/CONSELHO_ COORDENADOR/INDICADORE
S-08.PDHAccessed 15 March 2009].
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Graph 1: Distribution of personnel engaged in reseah by type of activity and gender

Source: Ministry of Science and Technology (2008)

Graph 2: Percentage of personnel engaged in rese&rby gender

Source: Ministry of Science and Technology (2008)

Table 5 below shows that the research areas whareew have a significant presence (though
still not as great a presence as men) are agmeukocial and human sciences and natural
sciences.

14



Table 5: Number of researchers by scientific arearal gender

Source: Ministry of Science and Technology (2006)
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2. Doctrinal Analysis

2.1 Statutes and Regulations: Introduction to LegaFramework

The regulation of intellectual property in Mozamipictraces its foundation to the time before
independence, through two different instruments:ititlustrial Property Codfeand the Law on
Copyright and Related Right§These two instruments were complemented by thé C9l
Code which contained some provisions related ®llettual property® However, the
establishment of a legal framework was not acconeplaoy the establishment of robust
institutions to implement the law. Indeed, all isthial property was looked after by a small
division under the General Directorate of Indugthys division acted like a mailbox to channel
applications related to industrial property rigttghe National Institute of Industrial Property
located in Lisbon (the capital of Mozambique’s co#d rulers, Portugal). No copyright office
was set up.

When Mozambique gained its independence from PakiangJune 1975, the new FRELIMO
government embraced a centrally-planned economghwtiaced particular importance on
collective ownership of property. Private propemys discouraged and intellectual property
totally lost its relevance in the new context thaligh no changes were formally made, as the
Copyright Code was not revoked expressly. The dgpyCode in force was simply ignored.

Since its independence Mozambique has enacteddbrestitutions, in 1975, 1990 and 206%.
The first Constitution of Mozambique adopted in 39inspired by the ideology of collective
ownership, did not include any provision on intefleal property. In 1986, President Machel was
killed in a plane crash and succeeded by PresiaEguim Chissano. The Chissano government
pledged itself to develop a market-oriented econ8hiiy 1990, a new Constitution was enacted,
in the context of peace negotiations between FRELIAMD RENAMO in order to shift from a
single-party regime to a multiparty democracy.TB8QA Constitution established the transition
from a centrally-planned economy to the free maaket from the single-party regime to a
multiparty democracy, and especially placed theenit at the heart of the state system.

The new Constitution of 1990 provided expresslyffeedom of expression and information
(Article 74), the right to education (Article 92)cthe private ownership of propeffyThe 1990

16 Approved by the Decree n°30.679 of 24 August 19Bich became applicable to Mozambique further to
enactment of ‘Portaria’ n°17043, of 20 February9.95
7 Approved by the Decree n°46.980 of 27 April 1968@)ich became applicable to Mozambique further to
enactment of ‘Portaria’ n® 679/71, of 7 December.
18 The Civil Code was approved on 25 November 19§6‘Ibecreto-Lei’ n° 47344 and was extended to
Mozambique through ‘Portaria’ n.° 22869 of 18 Debenml967.

Open Society Initiative for Southern Afridslocambique: o sector da justica e o estado deitdir€2006)
OSISA, London, at 4. Available atww.sarpn.org.za/documents/d0002240/Mozambiqueicdu8ept2006.pdf
[Accessed 22 June 2009].
%0 Answers.com. Available atww.answers.com/topic/mozambiqffccessed 22 June 2009].
2L Article 86 of the Constitution of 1990 states: The State shall recognise and guarantee thetright
ownership of property’. Available at
http://www.southernafricalawcenter.org/files/tbl 165 SAPublications%5CFileUpload5913%5C12%5CMozambiqu
e.pdf[Accessed 22 June 2009].
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Constitution also provided expressly for the protecof intellectual property rights, in Article
7972

In November 2004, another Constitution was enaoyeBarliament. The new Constitution did
not bring substantial changes to the former oneelver, it improved and better clarified the
changes made by the 1990 ConstitufdRurthermore, the new Constitution recognised some
new rights, namely: use of electronic data (Arti¢lg, consumer rights (Article 92), and cultural
heritage (Article 81). With regard to the provisiom intellectual property, the provision was
simply shifted from Article 79 to 94, maintaining icontent entirely.

Nevertheless, it was not until the implementatibthe 1994 WTO TRIPs Agreement that an
intellectual property system was put into plac&liszambique’*

As a least developed country (LDC), Mozambique a@tsbound by TRIPs until 2006.
Nevertheless, the country undertook concrete stepsmply with TRIPs far ahead of the
scheduled deadline. Mozambique did not take adgam&the TRIPs flexibility allowing a
delayed implementation of the Agreement until 2606.

In compliance with the TRIPs provision requiring idiger States to establish a legal framework
for intellectual property, the Mozambican governinemacted, in 1999, the Industrial Property
Codé® and, in 2001, the Copyright LaitAs stated before, although the previous laws, texac
during the colonial regime, were theoreticallyl stilforce, they had largely been ignored.

In further compliance with TRIPs, the Mozambicawvgrmment created a Department for
Industrial Property under the Ministry of Indusémyd Trade in 1995. The industrial property
system was further strengthened through establishafean autonomous entity responsible for
administration of patents and trademarks, the im@u$roperty Institute, created in 208/3n
May 2000, the collective management society of Mazigue, Sociedade Mogambicana de
Autores (SOMAS), was established.The National tatifor Books and Records (Instituto
Nacional do Livro e do Disco), established in 19wBich was originally entrusted with press
responsibilities, was expanded to include the GgpyiOffice in 2001.

Concurrently, Mozambique has undertaken to adlwead televant international organisations
active in the intellectual property system, nante/ World Intellectual Property Organisation

22 Article 79 states ‘1. All citizens shall have thight to freedom of scientific, technical, literagnd artistic
creativity. 2. The State shall protect rights rielgtto intellectual property, including copyrigland shall promote
the practice and dissemination of literature and ar

Open Society Initiative for Southern Afriddogambique: o sector da justica e o Estado deitdif@006) at 6.
24 Mozambican Government approved accession to WTéWResolution nr 31/94 of 20 September.
% This deadline was further extended to 2013, fbthel least developed countries. The Doha Declmain TRIPs
and Access to Medicines of 2001, exempt the leastldped countries from TRIPs compliance in retatio
patents related to medicines until 2016.
% Through the Government Decree nr 18/99 of 4 Mag919he Code went to a deep reform in 2006: the new
Industrial Property Code of Mozambique was enaoted2 April 2006 by the Government Decree nr 4/2006
27 Law 4/2001 of 27 February 2001.
% The Industrial Property Office was establishedh®yGovernment Decree n° 50/03 of 24 December 2003.
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(WIPO) (agreed to adhere in 1996and the African Regional Intellectual Property@misation
(ARIPO) (agreed to adhere in 1999).

The following WIPO-administered instruments haverbeatified by Mozambique:

1996 — Convention Establishing the World Intellettdroperty Organization on 14
July 1967 — Resolution of the Council of Ministars12/96 of 18 June;

1997 — Berne Convention for the Protection of latgrand Artistic Works of 9
September 1886— Resolution of the Council of Ministers nr 13/%713 June;

1997 — Paris Convention for the Protection of IndakProperty of 20 March 1883 —
Resolution of the Council of Ministers nr 21/971¢f August;

1997 — Madrid Agreement Concerning the Internati®eyistration of Marks 14
April 1891 — Resolution of the Council of Ministers 20/97 of 12 August;

1997 — Protocol Relating to the Madrid Agreemenh€wning the International
Registration of Marks of 27 June 1989 — Resolutibthe Council of Ministers nr 20/97
of 12 August;

1999 — Patent Cooperation Treaty of 19 June 19R8selution of the Council of
Ministers nr 35/99 of 16 November;

2001 — Nice Agreement Concerning the Internati@iassification of Goods and
Services for the Purposes of the Registration afkslaf 15 Jund 957 — Resolution of
the Council of Ministers nr 31/2001 of 12 June;

Mozambique has also ratified the Harare ProtocdPatents and Industrial Designs, adopted in
Harare on 10 December 1982 by the Member StataRu?O.

However, the legal framework for protection of cogkit in Mozambique (currently provided by
the 2001 Copyright Law) has not yet been augmelyedktailed regulation, and most of the
rights are thus lacking clear and concrete implaatemn guidelines. This lack of regulation
undermines the feasibility of the legal flexib#is provided for by the law.

2.1.1 International Obligations

2.1.1.1 WTO TRIPs Agreement

In 1994 Mozambique signed the Marrakech Agreenibog joining the World Trade
Organisatiorf and through the ‘single undertaking’ mechanisnoauatically ratified the Annex
containiQSg the WTO Agreement on Trade-Related Aspefcintellectual Property Rights
(TRIPS):

29 Ratified by the Government Resolution n° 12/96®flune 1996.

30 Resolution of the Council of Ministers nr 34/9916 November 1999.

31 A Resolution approving the adherence of Mozambiguehis instrument was issued by the governmehbagh
the instrument was not deposited at the WIPO.

%2 Through Resolution nr 31/94 of 20 September of@bancil of Ministers.

%0 enquadramento da OMC funciona na base do singlertaking, relativamente aos resultados da Rdada
Uruguai, isto é, ser membro da OMC implica acdiidos os resultados da Ronda sem excepgdo, mesmo 0s
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The TRIPs Agreement sets the minimum standardh&protection of intellectual property
rights. The minimum standards comprise:
Establishment of a legal framework for the protatiof intellectual property rights;
The administration and enforcement of intellecpralperty rights through the
establishment of intellectual property offices,iqual institutions and border
measures against intellectual property rightsmgement; and
Definition of the minimum term of protection of eltectual property rights.

The TRIPs Agreement took into consideration exgstiiscrepancies and asymmetries in terms
of the development of WTO Member States, and tfiecdlities that could derive from the
uniform enforcement of provisions contained in TRIBertain flexibilities were defined to cater
to these asymmetries:
Time-based flexibilities — phased implementatioocading to whether the country
classified itself as developing or least develozeti
Substantive flexibilities — for example, compulsticenses, parallel importation,
exceptions and limitations.

For the 32 least developed countries (LDCs) belumpgp the WTO, including Mozambique, the
time-based flexibilities originally provided consigble lead-time to allow these countries to
create basic technological and economic enablingitdons for enforcement of an intellectual
property regime. The TRIPs compliance deadlind.fd€Cs was initially the beginning of 2006,
and was subsequently extended until 2013 with tgpantellectual property rights in general,,
and until 2016 with respect to patents related édlisines. As an LDC, Mozambique thus could
have benefited from the extension of time until2@1the case of intellectual property rights in
general, and until 2016 in the case of pharmacalyp@tents. However, Mozambique did not
take advantage of these TRIPs flexibilities allogvitelaying implementation.

The one TRIPs flexibility Mozambique did make u$énahe broad industrial property area was
the one related to compulsory licences. In 200dressing the country’s critical situation with
HIV/AIDS, the government issued a compulsory licepa a combination of the anti-retroviral
drugs stavudine, lamivudine and nevirapife.

In the copyright area, the Mozambican Copyright lai001 served to implement several
TRIPs prlnC|pIes including:
Protection of the expression of ideas;
Copyright term of protection of 70 years beyonddhéhor’s life (even though the
TRIPs minimum is life plus 50 years);
Protection of computer programmes; and
Protection of performers, phonogram producers aoddrasting organisations.

Acordos plurilaterais, embora estes ndo se aplioeandos territorios dos seus subscritores’, S blagteA
organizagdo mundial do comércio — uma visdo Africé2005) Almedina, Coimbra at 19.

34 Decision of the Deputy Minister of Industry andadle issued on 5 April 2004 (Licenca Compulsiva n°
01/MIC/04).

19



Mozambique did not take full advantage of the TRiEsibility related to the term of copyright
protection for authors’ moral and economic riglts,broadcasts and for works of applied art.
For all these works, the term of protection spediin Mozambique’s 2001 Copyright Law goes
beyond the minimum term of protection imposed byFdR- without any apparent justification
for the extended term. Adoption of minimum standard the term of protection (eg, life plus 50
years instead of life plus 70 years for authorstkepwould have allowed for the works to fall
into the public domain more quickly, thus faciliteg greater access to knowledge. (There is
more on the Mozambique Copyright Law of 2001 bejow.

2.1.1.2The Berne Convention

Further to incorporation of an intellectual proggstovision in the 1990 Constitution and
adherence to the World Trade Organisation in 188Fambique expressed in 1997 its
willingness to adhere to the Berne Convention 8eptember 1886, by enacting the Resolution
of the Council of Ministers number 13/97 of 13 JAi9®7. Notwithstanding that Resolution, the
instrument of ratification was not deposited at WA here are official statements from the
government to the effect that the Berne Converision force in Mozambique. The failure to
deposit the instrument of ratification at WIPO sedmbe a mere bureaucratic omission that
could be easily solved.

In 2001, four years after the enactment of the Réiso to adhere to the Berne Convention,
Parliament passed the Copyright Law of 2001. AlgioMozambique did not adhere formally to
the Berne Convention, it complied fully with itsqiples, by virtue of adhering to the TRIPs
provisions®> Mozambique did not incorporate the Berne Appendtxich allows for compulsory
licensing of translations under certain circumsésn@and there is no official position on the
matter; to some extent, this could be becausentliganous language publishing is still nascent
in Mozambique and the market is dominated by thugaese-language publishing industry —
which would not benefit from the Berne Appendixrastuguese is a European language and
thus not covered by the Appendix.

2.1.1.3WIPO Copyright Treaty (WCT) and Performances and Plonograms Treaty

(WPPT)
Mozambique did not sign either of these so-cal&tPO Internet Treaties’. Accordingly, digital
issues are not specifically addressed to any gs¢aht by Mozambican copyright laws and
regulations. In particular, there are no specifmvgsions in the Mozambican law prohibiting
circumvention of technological protection measyii@3Ms).

2.1.2 National Statutes, Strategies and Policies

2.1.2.1 The Constitution

As stated before, the Mozambican Constitution @&42provides, in Article 94, an express
statement regarding intellectual property. Thisdtfocuses on copyright as an instrument for

% Article 9(1) of TRIPs states: ‘Members shall coynpiith Articles 1 through 21 of the Berne Convent{d971)
and the Appendix thereto.’
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promotion and dissemination of knowledge and &rtsferering to ‘intellectual property,
including copyright,” thus aiming to ensure copatigs clearly incorporated.

The Constitution also provides, in Article 88, the right to education for all citizens. Access to
knowledge is undoubtedly one way to achieve thasigion of the right to education to all
citizens.

2.1.2.2The Civil Code®’

The Civil Code contains some provisions with relg@ar copyright:
Article 48 — establishes the principle of territdity of copyright law; and
Article 1303 — states that copyright will be redathby a special law. It was under this
premise that the Portuguese Copyright Code wasethat 1966°°

2.1.2.3The Penal Code

The Penal Code enacted in the colonial periodlivatid in Mozambique. It contains two
relevant provisions regarding copyright, namelytide 457 dealing with counterfeiting, and
Article 462 addressing illegal performance of music

2.1.2.4The Copyright Law

As mentioned above, the independence of Mozambig@@75 did not provide important
changes in the copyright regime. Indeed, due taémerally planned orientation of the economy
after independence, private property in generalwesggected and copyright was not a priority
for the government. Although the Copyright Code wasrevoked expressly, its existence was
basically ignored.

The updated Copyright Law enacted in 2001 revokedtd Code. The new Copyright Law is a
complex law, incorporating 79 articles and an Anngth 32 definitions.

2.1.2.5National Intellectual Property Strategy

In 2007, the Mozambican Government approved th@Nailt Intellectual Property Strategy and

its Action Plart® The approval was achieved through an inclusivegss of consultations
between the public and private sectors, acadersiitutions, rights-holders and civil society.
Therefore, the Intellectual Property Strategy repngs the vision of all those stakeholders and an
adequate intellectual property regime that mayesére national interests in terms of economic,
social, technological, scientific and cultural diexgnent of the country.

% Article 94 nr 2 states: ‘The State shall protéghts relating to intellectual property, includingpyright, and shall
promote the practice and dissemination of liteetund art.’

37+Cédigo Civil' aprovado pelo Decreto-Lei n° 473dd 25 de Novembro de 1966.

3 Codigo de Direitos de Autor e os Direitos Conexaproved by Decree n° 46980 of 27 Abril 1966lamable

to Mozambique through Portaria n°® 679/71 of 7 Dewemi971.

39 Conselho de MinistroEstratégia nacional da propriedade intelectab09) Maputo.
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But the context in which the Strategy was drafted wharacterised by concern for protection of
the rights of the creator and concern with captuvalue from local products. The Strategy
therefore does not provide measures to safeguassato knowledge by users.

2.1.2.6Eduardo Mondlane University Research Policy

The Eduardo Mondlane University adopted in June72DResearch Politywhich establishes
that research activities are governed by internatlg accepted ethical principles, which demand
respect for intellectual property and the legislatin force in Mozambique concerning
intellectual property and authorship rights. Théidycsets out norms related to the ownership of
the research results carried out at the univeraitg,encourages intellectual property rights
acquisitions and protection by the internal compiet@dies.

The Policy is clear in terms of the need to proietetilectual property. However, it lacks detail
with regard to ownership of copyright and bendfitusng for the results of the research. The
document also lacks provisions that safeguard adodenowledge by researchers and students.
The document simply sets out an orientation petsebut does not contain detailed provisions
on the management of intellectual property. Theatdo Mondlane University will soon enact a
specific IP Policy in which such issues will bekiaad.

2.1.3 Flexibilities in the Mozambican Copyright Law

2.1.3.1 Kinds of Copyright-Protected Works

The copyright system provides rights-holders witermporary monopoly for the economic
exploitation of their works for a limited period time. The monopoly allows the creators or
owners to benefit from the economic exploitatiortdations through selling or lending.

Article 4 of the Copyright Law establishes the lsraf works that are copyright-protected,
namely:

(a) written works, including computer programs;

(b) lectures, addresses, sermons and other works tingsi$ words
and expressed orally;

(c) musical works, with or without accompanying words;

(d) dramatic and dramatico-musical works;

(e) choreographic and mimed works;

(f) audiovisual works;

(g) works of fine art, including drawings, paintingsukptures,
engravings and lithographs;

(h) works of architecture;

(i) photographic works;

() works of applied art;

(k) illustrations, maps, plans, sketches and three+usmeal works
relating to geography, topography, architectursance;

0 Eduardo Mondlane Universigduardo Mondlane University research poli@007) University Press, Maputo.
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() expressions of folklore.

(2) It shall also apply to derived works that bgigen of the selection
or arrangement of their subject matter constitatellectual
creations, namely:

(a) compilations of works;

(b) translations, adaptations, arrangements and otnesformations
of original works.

The Copyright Law provides also for the protectidmelated rights in Article 41(1), namely
rights to performances, phonograms, videogramsamaldcast programmes.

2.1.3.2 Scope

In Articles 7 and 8, the Mozambican Copyright Lanepdes for economic and moral rights.
According to Article 7, the economic rights comprigproduction, translation, preparation of
adaptations, arrangements and other transformatiogsing copies of the work available for
sale to the public, or any other form of transfieownership, for rental and for public lending,
presentation or performance of the work in pubfigyort or export of copies of the work,
communication to the public for broadcasting byleady by any other means.

Article 8 lists the following as moral rights:
(a) the right to claim authorship of his work, in paudiar the right to
ensure that, as far as possible, his name is nmedtim the usual way
on copies of the work in relation to every publgzwof his or her work;
(b) the right to remain anonymous or to use a pseudpnym
(c) the right to object to any distortion, mutilationather modification
of his work, or any derogatory action, that migatgdrejudicial to his
honor, or reputation, or to the authenticity oeagnity of the work.

2.1.3.3 Term of Protection

Both the WIPO Berne Convention and the WTO TRIPsAment set the minimum period of
protection of copyright (economic rights) at 50 ngeafter the life of the author in the case of
most works. In Mozambique, according to Articled&2he 2001 Copyright Law, protection of
copyright lasts for 70 years from the death ofabthor. (This is what is known as a ‘TRIPs-
Plus’ provision as it goes beyond the minimum tepmescribed by TRIPs.) The Berne
Convention and the TRIPs Agreement also definertimmum period of protection for moral
rights as at least the term of economic rights. &alzique, however, provides eternal protection
for moral rights.

The table below compares the terms of protecticdh®ifferent rights in the Mozambican
Copyright Law with the minimum standards set by TRdPs Agreement, the Berne Convention
and the WIPO Performances and Phonograms TreatPTWéf 1996 (though it must be
remembered that Mozambique is not a signatoryadIRPPT).
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Table 6: Comparison of terms of protection

Right TRIPs Berne WPPT Mozambique
(Years) * | Convention (Years) * Copyright Law
(Years) * (Years) *
Moral Rights N/A 50 N/A Unlimited
Economic Rights 50 50 N/A 70
Cinematographic Work N/A 50 N/A N/A
Photographic Work N/A 25 N/A N/A
Applied Art N/A 25 N/A 70
Performances 50 N/A 50 50
Phonograms 50 N/A 50 50
Broadcast 20 N/A 20 25
Anonymous/Pseudonymous N/A 50 N/A N/A
Work
Folklore N/A N/A N/A Unlimited

(*) After lifetime of the author

Article 7.6 of the Berne Convention provides tha tountries of the union may grant terms of
protection in excess of those provided by the Cotiga, and the Mozambican Copyright Law

of 2001 has made use of this allowance in the ohs®ral and economic rights, broadcasts, and
works of applied art. But no specific reasons haeen offered for these extended terms.
Mozambique could have applied the minimum standardsrms of duration of rights in order to
allow works to fall in the public domain, thus fliteiting public domain access in a shorter
period of time.

2.1.3.4 Limitations and Exceptions

The Berne Convention and TRfPslso include several provisions related to exoestand
limitations, but leave application of these proars to the discretion of each country. However,
the discretion is narrowed by the fact that detbdlenditions are defined for limitations and
exceptiong?

*L TRIPs Article 13 ‘Members shall confine limitatior exceptions to exclusive rights to certain El@ases
which do not conflict with a normal exploitation ihie work and do not unreasonably prejudice thiitegte
interests of the right holder.’

*2Kenneth CrewsStudy on copyright limitations and exceptions fordries and archive$2008) Standing
Committee on Copyright and Related Rights GeneWd| Ression, Geneva November 3-7 2008 (WIPO Docs.
SCCR/17/2). Available atww.wipo.int/meetings/en/doc_details.jsp?doc_id=I9®[Accessed 15 November
2008].
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Those conditions largely consist of the so-caltedee-step test® which prescribes that:
the exception or limitation is set under certaiacgl cases;
there is no conflict with normal exploitation oetlwork; and
the exception or limitation cannot unreasonablyygliee the author’s interests.

There are three categories of exceptions and limits/**
Those that safeguard fundamental user rights comgethe individual. Example: the
reproduction of public speeches, the right to mgkatations, reporting current events,
parody, and reproduction for private non-commerass;
Those concerning commercial interest, industry fwa@nd competition. Examples:
press reviews, ephemeral recordings by broadcastganisations, museum catalogues,
and de-compilation/reverse engineering of compptegrammes for interoperability;
Those concerning society at large and aimed towaglpromotion and dissemination of
knowledge and information. Examples: provisionslitararies, educators for teaching
and research, people with disabilities, reportihgasliamentary and judicial
proceedings, and religious celebrations.

Mozambique has followed, through the 2001 Copyrlgiw, the exceptions and limitations
established by the Berne Convent{diThe Copyright Law provides for exceptions and
limitations to copyright in Articles 9 to 21, andrfthe related rights in Articles 47 to 49.

a. Reproduction for private purposes (Article 9)

The monopoly that vests in the author does notrapeas prohibition of private use of the
work.*® Private use excludes any economic exploitatiom@fvork. The Mozambican Copyright
Law allows reproduction of a ‘published work exauaty for the user’s private purposes
without authorisation by the author or paymenteshuneration.’

b. Reproduction in the form of quotation (Article 10)

Quotation of a legitimately published work in arathvork is allowed without authorisation by
the author or payment of remuneration, subjectite condition that the source is mentioned,
and also the author’s name if it appears in theceouHowever, the quotation has to conform

3 See Nwauche (2008) at 8: ‘This test found in ma¢ional intellectual property treaties such asBhee
Convention for the Protection of Literary Worksethrade Related Aspects of Intellectual properghis (TRIPS)
of the WTO; to mention a few requires that limitais of or exceptions to rights granted to copyrmhibers must
be in certain special cases that do not conflith winormal exploitation of the work and do notaasonably
prejudice the legitimate interests of the authdre Tumulative nature of this test ensures thatpiaes and
limitations and therefore the public interest areesely threatened. It is difficult to imagine whiexception and
limitation that does not for example impact on ith@ome of an author. If the three step test isyealdo its logical
conclusion, copyright will become an exclusive pabion for authors.’

* Teresa Hackett ‘Exceptions and limitations’ @opyright vital for South countrieSUNS #6581, 3 November
2008.

“ As indicated before, although Mozambique did riiteze formally to the Berne Convention, its 200 p@ight
Law fully follows its principles. This may derivedm the fact that Mozambique as member of the WS Bound

by Article 9 of TRIPs, which establishes that Memsbghall comply with the Berne Convention in regiard
copyright.

¢ José de Oliveira Ascensreito civil — direito de autor e direitos conex(k992) Coimbra Editora, Coimbra, at
200.
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itself to the ‘normal custom and practice’ andeik$ent must not ‘exceed what is necessary to
achieve its purpose.’ But what is a ‘normal custamot indicated; no specific regulations were
enacted to clarify the issue. There is a needefgulations in support of the Copyright Law,
clarifying the legislation. In the academic enviment there is a belief that normal use probably
corresponds to academic practices which limit ciimta to the minimum necessary to clarify or
highlight a given piece of content. During the mtews conducted for this research, some of the
academics indicated that they were not aware oftheunt of a work that can be copféd.

c. Reproduction for educational purposes (Article 11)
Article 11 is the most important and direct exceptielated to access to learning materials, and
it states that:

It is permitted, without authorisation by the autbo payment of
remuneration, but without prejudice to the obligatto mention the
source and the author’'s name if it appears in toiece: ...b) to
reproduce by reprographic means for educationgiqaas or for
examinations within educational establishments wladivities are
not directly or indirectly profit-making and to tletent justified by
the aim to be achieved, isolated articles lawfplplished in a
newspaper or magazine or short extracts from auliybublished
work or short work, provided that such use confotonsormal
custom and practice.

The exception allows reprograpfipf isolated articles and brief excerpts of a wétkwever,

the Copyright Law does not specify how short theknar the extract shall be in order to pass as
an exception. Regulations must be generated toatelprecisely the amount that can be
reproduced without authorisation. Some of the acéckeinterviewed indicated, informally, that
10 per cent of a work would seem to be a fair arhotireproduction.

d. Reprographic reproduction for libraries and archive services (Article 12)

This exception for libraries and archive servigeéiticle 12 allows reproduction of part of or
entire works (according to the specific case) tgtorteprography if the activities of the
institutions ‘are not directly or indirectly profihaking.’ It can be deduced from the provision
that entire works may be reproduced by those utgtits but only in isolated cases, meaning that
the library may not put the work at the disposateérybody for free reproduction and at any
time they want. In addition, Article 12(2) (b) dfges that ‘if repeated, [that reprodution] occurs
on separate, unrelated occasions’, meaning thdipleutopies cannot be made on a single
occasion.

" One of the lecturers interviewed at the Eduardmtilane University stated: ‘| am aware that theyeight is not
unlimited and partial use is possibl€..On the other hand, one of the students said:‘| ataware (of the free use)
but | am aware that it is possible to reproduceesamaterials for educational purposes. | am convdrbat the
reproduction for educational purposes causes ksmgde than other uses. | am aware of the facptréial use of
the work is possible...

“8 Definition 32 set out in the Annex of the law sttthat: ‘Reprographic reproduction of a work’ neahe
production of facsimile copies of originals or afpies of the work by means other than painting. pitoeluction of
reduced or enlarged facsimile copies is also censil‘reprographic reproduction.’
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Reproduction of an entire work is possible, acauydd Article 12(3), when such a copy is
intended to presen/&or if necessary replacéa work in the permanent collection of a library
or archive service, on account of the latter hataegn lost, destroyed or rendered unusable, as
long as the work is not available in reasonablalit@n or the reproduction is an isolated act or,
if repeated, it occurs on separate, unrelated tas

Partial reproduction may be allowed to the librarghive where the purpose of the reproduction
is to respond to a request from a natural persdritanlibrary or archive service ensures that:
the copy will be solely used for research purposes;
the reproduction is occasional; and
a collective licence may not be obtained.

Commercial libraries do not qualify for the excepti but the Mozambican context does not
offer any example of a commercial library. Indetba, majority of the libraries are public
libraries or connected to a university. Some fimalnastitutions also provide documentation
centres that collect important pieces of knowledye they generally allow free access. Some
diplomatic missions provide cultural centres, iniifg libraries accessible to the pubfic.

The Law also allows non-commercial libraries/arelsivo lend a copy of a written work to the
public solely for consultation, without authorigatiby the author or payment of any
remuneration.

e. Visually-impaired people

More than 700 000 people are affected by visudblpras in Mozambique. Among them

200 Oogzare blind, but only around 500 are able#&al in Braille and only three hold university
degrees:

The Mozambican Copyright Law is silent regardingeptions for the benefit of people with
disabilities, meaning that any use or adaptatiom wbrk to allow access by disabled people has
no protection in the law and therefore needs pesionsfrom the author.

A study presented at the Fifteenth Session of taeding Committee on Copyright and Related
Rights (SCCR) of WIPO in 2006 gave evidence thaime countries, the lack of specific
exceptions to copyright for the benefit of visualtypaired people is not seen as a problem as
there is very little understanding of the restans that might arise because of copyright

9 preservation generally involves the making obayof a work before it has been lost for any reagoorder to
ensure its continued availability’, in Crews ‘Studly copyright limitations and exceptions for libesrand archives’
at51.

*‘Replacement involves the making of a copy speally to replace an item that already has beerfiost the
library collection, or the original is for otheragons no longer suited for general use’, ibid at 51

*L UK provides for the British Council Library.The UBortugal, Brazil also provide some importantdifes.

2| usa — Agéncia de Noticias de Portugal, ‘Governgafobicano lanca edicao da Constituicdo em braile’
(14/08/2008) Interview with Mr José Tole, Presidehthe Mozambican Association of blind people. iafale at
www.agencialusa.com.br/index.php?iden=18318. [Asee< July 2009].
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protection, and often also very little recognitiniithe needs of visually-impaired peopfeA
case study looking specifically at Mozambique caded that:

Libraries in general are very few in Mozambique ¢here are no
libraries at all for visually impaired people. Somaterial does exist
in Braille, but it is unlikely to have a local saet The beginning of
a greater recognition of the needs of visually imgzhpeople is,
however, emerging. For example, in June 2006 @&naywith a
change in the face value was launched and it isilplesto find
information about this in Braill&

At this point in time there is, therefore, notgardar concern in
Mozambique about any problems due to copyright wieh
production and dissemination of accessible forraatpyright
works for visually impaired people. At some pomtine future as
recognition of the needs of those with a visualampent continues
to grow it does, however, seem very likely thatyeaght will
become a problert.

Most recently, in August 2008, the Head of Stat&élozambique, Armando Guebuza, launched
the Braille version of the Mozambican Constitutiés. the adaptation was made by the Ministry
of Women and Social Activities and the content wasgal document in the public domain, no
copyright issues were raised. This research waalrletto identify any cases of Braille
adaptation of Mozambican documents protected byrogit.

f. Digital works (Articles 4 and 16)

The Mozambican Copyright Law deals in only a minary, with digital issues, making express
reference to computer programmes in Article 4(1){@nd Article 16 allows ‘the legitimate
owner of a copy of a computer program’ to ‘makepycor adaptation of that program,’” without
authorisation by the author or payment of sepamataineration, as long as the copy or
adaptation is: ‘(a) necessary for the use of theprder programme according to the purposes
for which it was obtained;” and ‘(b) necessaryparposes of archiving, and for replacing the
lawfully held copy in the event of its being lodgstroyed or rendered unusable.’

Mozambique is not party to the 1996 ‘WIPO Interfegaties’ (WCT and WPPT) and thus is not
obliged to develop provisions with regard to ottligytal issues.

®3 Judith SullivanStudy on copyright limitations and exceptions fur visually impaired2006) Fifteenth Session
of the Standing Committee on Copyright and Reld®éghts of WIPO (SCCR/15/7) September 11 to 13 2006,
Geneva. Available atww.wipo.int [Accessed 15 March 2009].

** Lusa — Agéncia de Noticias de Portugal 2008 lig@rwith Mr José Tole, op cit.

%5 Sullivan op cit at 66.

%5 Article 4(1) states: ‘This Law shall apply in gattar to literary, artistic and scientific workisat are original
intellectual creations in the literary, artisticdascientific fields, namely: (a) written works, lading computer
programs; ...’
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Although the issue was not expressly stated @8 Copyright Law, it may be inferred that
the provisions in relation to reproduction, adaptabr performance may be applied both to
physical and online works. Once again, clear reguraf the issue is desirable.

g. Judicial and administrative proceedings (Articlel3)
The Copyright Law allows reproduction of a work jodicial or administrative proceedings
without authorisation by the author or payment.

h. Reproduction for information purposes (Article 14)

To encourage freedom of expression, the Copyriglat &llows reproduction of ‘an article on
economics, politics or religion published in newsga or periodical reviews, or a broadcast
work of similar character,” without authorisation the author or payment of any remuneration,
but subject to the obligation to mention the souncd the author’'s name if it appears in the
source.

An exception related to reporting current eventamsdt is possible to reproduce or make
available to the public ‘by means of photographgematography or video, or by broadcasting
or communication by cable to the public,...work seeheard during the said event;...’
according to Article 14(b). Article 14(c) providas an exception whereby ‘speeches, lectures,
addresses, sermons and other similar works detivarpublic, as well as speeches made during
legal proceedings,’ may also be reproduced in thesy broadcast, or communicated to the
public ‘for the purposes of news reporting...’

The Copyright Law does not provide expressly fer dimount of a work that a user can use for
information purposes. It is supposed that thatifipaton should be incorporated in the
regulations of the Law, which still have not beeaeted.

i. Related rights (Article 47)

An important provision for use of limitations anktceptions is set out in Article 47, which sets
out conditions for ‘free use’ of performances, pbgrams, vidoegrams and broadcasts without
authorisation of the rights-holders, namely thdqgreners, producers of phonograms and
broadcasting organisations.

Article 47 covers:

(a) private use;

(b) the reporting of current events, provided thay short extracts
from a performance, phonogram or broadcast progeama used;
(c) use intended exclusively for education andrddie research;

(d) quotations, in the form of short extracts, frarperformance, a
phonogram or a broadcast programme, provided thudn guotations
conform to custom and practice and are justifiedheyr informatory
purpose;

(e) any other uses that by virtue of this Law cibuigt exceptions in
relation to works protected by copyright.
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J. Government works (Article 5)

According to Article 5(a), there is no copyright‘afficial texts of a legislative, administrative o
judicial nature, or official translations thereof; Those documents fall immediately into the
public domairr’

There is no express provision in the Copyright ltagarding other government works or works
created by employees or officers, or that are gowent-funded. However, Article 32 of the law
provides for the cases of works created under gacof employment. The Article states that:

‘In the case of a work created by an author...undebaur
contract in the context of employment, provisiorsefvices or
piecework, then the primary owner of the economid aon-
economic rights is the author, unless otherwiseigeal for in the
contract, but the economic rights in the work shellconsidered
transferred to the employer to the extent justibgdhe normal
activities under the contract.’

This provision could also apply in a case wherectirporate entity that employs the author is
the government, whereby the government would owrettonomic rights while moral rights
would still vest in the author.

k. Expressions of folklore (Articles 31 and 50)

The Mozambican Copyright Law provides, in Articli, 3or ownership of the copyright in
works of folklore to be vested in the state, whasiercises its rights through the Council of
Ministers®® The state’s copyright in folklore lasts for aniomited period of time, according to
Article 50. However, the Copyright Law does not\ypde any detailed regulation, including any
eventual remuneration to the state or to commuit@m which that folklore derives.

The Mozambican Government has established an emiiigh is responsible for management of
cultural heritage, the Instituto de Investigacaci&&ultural - ARPAC (Arquivo do Patriménio
Cultural), under the Ministry of Education and Quét. Discussions regarding folklore have
taken place since 1967, during revision of the Be&Zonvention. African countries raised the
issue, aiming at the protection of their culturatitage, which has on occasion been exploited by
Western countries without any or adequate compiemstt the local communities. Western
countries objected that folklore falls out of tle®ge of copyright, for copyright law only
recognises individual creations, while folkloreenef to the expression of the people’s spirits, of
an unidentified and collective sourte.

> Prints of the official government Gazette may bguired and used freely. However, only one seatiated to
business companies is accessible digitally, at/hitww.portaldogoverno.gov.mz/Legisla. The full teof online
official Gazettes is only available, against payméana private database, at httpwWw.atneia.com

Article 31 of the Copyright Law establishes: ‘Owsieip of the copyright in works of folklore veststhe State,
which shall exercise its rights through the Coun€Ministers, without prejudice to the rights bbse who collect,
transcribe, arrange or translate them, providetithgacollections, arrangements or translationséggnal and
respect the authenticity of the works.’
% Qliveira Ascensa®ireito civil, op cit at 98.
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Protection of folklore extends to performancesisaexpression is made through performance
and communication to the public. Folklore embodidaige body of knowledge and its
communication to the public represents an impontaethod of access to knowledge and in
return, creation of wealth to the local communities

Incorporation of the protection of folklore congtés an important innovative approach of the
Copyright Law. However, because the incorporatibtihe provision was not followed by clear
regulations, no concrete implementation was made.

2.2 Judicial and Administrative Decisions

Mozambique's legal system is civil-law-based ang flegislation is the primary source of law.
Courts base their judgements on legislation angktizeno binding precedent as understood in
common law systems. Nonetheless, the 2004 Congtittgécognises the existence of legal
pluralism; in other words, there are other normeatystems that intertwine with the formal civil-
law-based systef.

In practical terms, only two copyright-related cabave come to the attention of the research
team, and even with these cases there was noietbeation that allowed their identification in
the courts. One case was related to a book by aMbizan author connected with teaching
methodologies that was copied by a local typograggmgpany. The case seems to be pending in
an unidentified court in Maputo. The second case mkated to a South African citizen
representing the interests of Pearson Publisherefae authors Paul D. Leedy and Jeanne
Ellis Ormrod regarding the bodkractical research: planning and desigmhich had been
completely reproduced by a Mozambican citizers hot clear if the case was handed to the
courts.

Therefore it would appear that there are no copyrigses in the courts, and no precedents as
such around copyright and access to knowledge., Klseems lawyers usually discourage such
cases as the courts usually do not make a de@si@ases related to intellectual property.

% paula Rainha ‘Republic of Mozambique — legal systed research’ (2008) GlobaLex. Available at
www.nyulawglobal.org/globalex/Mozambique.htpAccessed 20 November 2008].
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3. Qualitative Analysis

3.1 Secondary Literature
There are not a great number of books dealing Spaty with the Mozambican legal system.
And when the research focus is narrowed to copyrighecomes difficult to find references.

Three monographs have been written at the gradiesgeof Eduardo Mondlane University
(UEM) by Miguel Chissano, Orlanda Gisela Gongalvemandes de Oliveira Gragca and Vania
Francine Sigava de Jesus Xavier, and one at tlygelebhic University in Maputo by Jaime Joel
Jaime Guambe. Two of these monographs deal withrighy in gener&f and the others
specifically with the collective management systeamd music reproduction rightSAs well,
important contributions have been made by Boavamionso, the head of the Copyright
Office. His works are unpublished papers presemelifferent seminars organised in
Mozambique and abroad, illustrating the Mozambioapyright system.

Two important studies by foreign authors, both @deé online, focus specifically on exceptions
and limitations in Mozambique. One of those stueas produced by Enyinna Nwauche, whose
‘Open access and the public interest in copyrigtakes express reference to the issue of free
use in regard to the Mozambican Copyright Law. $&eond, by Judith Sullivagtudy on
copyright limitations and exceptions for the viduanpaired points out the lack of specific
exceptions to copyright in Mozambique for the bérafvisually-impaired people.

3.2 Impact Assessment Interviews

Impact assessment interviews were conducted wiftereint stakeholders with regard to
experiences on the ground in relation to implentemaof the Mozambican Copyright Law.
These interviews involved the Copyright Office, ttadlective management society SOMAS,
students, lecturers, distance learning centregjrdentation centres of the university, publishers,
university and public libraries, and a universitg$s.

The findings of the interviews are summarised below

3.2.1 Awareness of the Copyright Law
The interviewees from the Copyright Office and eolive management society SOMAS were
the most sensitised and informed on copyright, lble@tg their daily activity.

The other stakeholders indicated that they hadrbeaware of copyright in recent years mainly
through university courses, or from what they heatirand heard. In general, all the stakeholders
gave evidence of awareness of existence of thesylglbeit to different degrees.

%1 Miguel SA Chissan®ireito de autor em Mocambique: uma reflexa895) TFC - UEM, Maputo; and Orlanda
Gisela Gongalves Fernandes de Oliveira GRigaito do autor e direitos conexos na ordem jural{2002)
Mocambicana - TFC - UEM, Maputo.

62 vania Xavier A gestdo colectiva dos direitos de aut@d05) TFC - UEM, Maputo.

83 Jaime Joel Jaime GuamBeotecc¢éo dos direitos do autor no ordenamentadjod Mogambicano: o caso do
disco(2008) TFC — ISPU, Maputo.
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3.2.2 Impact of Copyright on Professional and Acadaic Activities

The institutions dealing daily with copyright, nasnéhe Copyright Office and the collective
management society SOMAS, are the ones who underste impact and importance of
copyright in their institutions. Indeed, those imdtons depend on the royalties collected from
the exploitation of copyright. In particular, thellective management society depends
exclusively on those royalties, while the Copyri@lifice depends partly on public funds but
part of the amounts paid for the purchase of eaply of copyrighted works is assigned to the
Copyright Office®

The National Library also indicated awareness efithpact of copyright as it receives daily
requests to use copyrighted materials. The libradicated that it does not impede copying of
the materials but draws attention to the existaitbe Copyright Law, which imposes some
limitations on copying on the part of users.

Copyright-holders also showed knowledge of the ichp& copyright, indicating that this is the
source of their income. Some publishers even stagdhe voluntary implementation of
copyright obligations that requires that the wdrksreproduced upon authorisation of the
authors through licences allowed them to comperikatauthors, thus giving incentives for
production of works of better quality.

In some cases, especially in academic institutithesinterviewees showed that they understood
copyright prohibitions. In particular, the lectiseshowed that they were aware that some
practices related to access to learning matemalgslzeir distribution should be curbed by the
existing copyright prohibitions. They showed thayt knew that their behaviour constituted a
violation but explained that there was no altexmati

3.2.3Type of Learning Materials Used or Produced

There are clear difficulties in the production eftning materials, and therefore foreign learning
materials are adopted, especially in the univessitror the primary and secondary schools, the
government, through the Ministry of Education andt@e, produces the materials. In the past
the copyright was owned by the state but in regeats, private authors and publishers have
become involved, thus owning the corresponding aghy

In recent years an increasing number of digitalemalts have been used by students. The digital
works are easier to obtain and facilitate accegnoaviedge. Those materials are cheaper than
printed books.

The University Library of University of Eduardo Mdlane is now subscribing to 23 000 digital
scientific journals and magazines, spending US$8Ddach year. Those journals from different
universities in the world are now freely accesstblstudents, researchers and lecturers of the
university. The National Library is also prepariogaunch a new digital platform to give its
users access to some of its collections, inclutiigcslation.

% Decreto n° 27/2001 de 11 de Setembro de 2001yamr&Regulamento de aposicéo obrigatéria do sedo no
fonogramas e atribui ao Instituto Nacional do Lierdo Disco a competéncia de autenticar os fonaggam
produzidos no pais e os importados, através dacdipode selos.
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Distance learning courses recently adopted by UEIMoving in new challenges and will
require new and innovative types of materials. €heitl be a process of digitisation of some
printed materials for them to be accessible tcetimelled students. This will be a very
challenging issue in terms of copyright in the cognyears.

3.2.4 Ownership of Copyright Materials

The majority of the reading materials used at thigarsity are produced by foreign authors. Due
to language limitations, there is a preferenceherscientific works produced in Portugal and
Brazil. One student indicated that almost 95 pet o€ his research is based on Portuguese
authors.

With regard to monographs or theses produced bgttigents, the university considers the
reproduction rights surrendered to it, as the stugeoceeds to deposit the work in the Central
Library. The university is now drafting an intermafulation concerning the deposit of students’
final dissertations. According to the new ruleqat of the final dissertation in the Central
Library will be compulsory and imply surrender eprography rights.

The Distance Learning Centre of UEM adopts, asingamhaterials, modules produced by
lecturers or researchers of the faculties hire@@afly for this purpose. The authors are
compensated for their works and the copyright ewlorks transferred to the centre.

3.2.5 Obligations and Rights Under the Copyright Sgtem

One librarian interviewed from the UEM Central laby indicated that it is as if the law did not
exist at all. The interviewee indicated that altijolne is aware of the fact that reproduction of a
complete work is in almost all cases a violatiomhlas never prevented people from making
copies. But some librarians interviewed said theyved their obligations as protection of
copyright and prevention of prohibited reproductairworks. One of the librarians was also
aware that the prohibition on copying an entirekmoas not absolute and that he was entitled to
reproduce some entire works for preservation p@wpasid for substitution of old works.
Academics interviewed seemed to know of the praeaif copyright, but they stated that in
many cases they have used illegally-copied masediaé¢ to high prices and unavailability in the
market. Student interviewees did not see any didigaon their side in relation to copyright.The
publishers identified their obligation under thep@oaght Law as payment of royalties to the
authors.

The interviewee from the collective managementetgcsOMAS said that while the activities of
SOMAS should encompass all copyright areas, ihlg active in the music sector. There are no
royalties collected in relation to exploitationather kind of materials such as books.

3.2.6 Copyright as an Obstacle to Access to Knowlge
The overall conclusion in this regard is that thezsimbican Copyright Law is not the single
obstacle to access to knowledge, for five importaasons:
the Copyright Law is not implemented in Mozambique;
there is not much production of knowledge in Mozajyub;
reproduction of books through reprography is algmeasive for Mozambicans, and
thus copyright infringement itself does not comeagh though it happens;
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reading culture is low, as people are more conckwith basic needs rather than
publications; and
the main obstacles to knowledge are the lack @hieg materials and their cost.

The majority of stakeholders indicated that thentpgice of, and lack of, books are the main
obstacles to access to knowledge. Photocopyingtigiewed as a violation but as a unique
opportunity to access knowledge. One of the stdiaiterviewed indicated that when the book
is not available he is obliged to obtain a photgcapd thus violate copyright, as there is no
other alternative.

The Distance Learning Centre, using materials predwnder a contract by local teachers, does
not see any influence on the price of the materidie lecturers are paid to produce the materials
and immediately transfer their rights.

On the other hand, publishers connect the costeobboks to copyright. They compensate the
authors for the works and keep paying a percerftagethe sale of the works, and thus the price
of the book includes the copyright cost.

Meanwhile, some learning institution and librartenviewees indicated that copyright acts as a
limitation on their freedom to provide access towtedge. Libraries receive some requests for
complete reproduction of works, which some libnasiaestrain themselves from doing due to the
Copyright Law.

3.2.7 Legal Actions Against Copyright Infringements

Although many interviewees acknowledged that vioteg of copyright occur frequently, even in
a systematic way, they were unanimous in sayingthiesy had never been threatened or
prosecuted for those infringements. As statederariiany stakeholders act as if there was an
absence of copyright law, and the authorities @ silent in the implementation of the law.

Also as mentioned earlier, the researchers wereabié to identify two copyright cases. One
seems to be pending in an unidentified court in Mapand it is not clear whether the second
case was taken to court.

3.2.8 Intellectual Property Policies

It was found that there are seldom intellectuapprty policies in place at institutions, including
at academic and research institutions. However, WiaMadopted a Research Pdfiayhich

deals with intellectual property issues in parabgsa.6 and 4.7. As this recently approved policy
lacks regulations, there is still no concrete ini@dc¢he university.

Paragraph 4.6 states: ‘Research activities arergeudy internationally accepted ethical
principles, which demands: ...d) respect of intelletproperty’. Paragraph 4.7 (Intellectual
Property and Authorship Rights) states: ‘Scientiisearch activity at UEM shall respect the
application of the legislation in force in Mozamiéconcerning intellectual property and
authorship rights.’

% Eduardo Mondlane Universigduardo Mondlane University research poli@007) University Press, Maputo.
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UEM protects the research that is carried as falow

i) Innovations resulting from research carried auUEM are
the property of the said institution and that &f thsearcher(s);
iii) The protection of intellectual property andtorship

rights are subject to signed agreement betweet i and
other partners, as well as international tools tegtlate the
issue and of which Mozambique is signatory; and

iv) For the effect of intellectual property protect,
innovations shall be registered and patented iconepetent
bodies by the Scientific Directorate of the UEM.

The National Intellectual Property Strategy suggésat all academic and research institutions
should adopt internal intellectual property polci&l EM will soon embark on that initiative, and
it is hoped the university will incorporate the A2i6ion of intellectual propertf

3.2.9 Copyright and ICTs
Publishers indicated that digital works are impattéddowever, ICTs are still in the initial phases
and many students have no access to the Interaet@mnputer.

There is a new practice in the universities, whgiebturers post some materials on the Web,
giving easier access to all students. Howeverahohe materials posted are self-produced,
which may raise issues of violation of copyright.

As mentioned above, the 23 000 digital scientibigrpals subscribed to by the UEM University
Library give free access to its students, reseascied lecturers.

The National Library is now involved in a projedtdigitisation of legislation which should
allow full access to Mozambique’s legislation ie@lonic format.

The National System of Education in Mozambiquealdsthed in 1992, includes distance
learning as one of the special education systelms UEM Distance Learning Centre is a
pioneer institution in distance learning educatioMozambique (and in Africa) and uses
innovative online instruments such as digitised ulesl digitised materials, an e-learning
platform, online tutoring, CD-ROMSs, an online foruatat, and online conferences, including
use of peer-to-peer network applications like Skys@wvever, the distance learning system will
bring in new challenges in terms of protection @byright in the coming years.

One of the most debated issues during the prodesgablishing the Centre was the kind of
learning materials to be adopted and the mechafuistheir productior?’ The initial idea was to
adopt the so-called ‘Readers,” whereby differentemals were compiled and put at the disposal
of the students. Issues of copyright could haveearias the Centre had not developed a

% Council of MinisterdNational intellectual property strateg2007) Maputo.
% Interview with the head of the UEM Distance LeamCentre.
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procedure to request authorisation from each oéthbors incorporated in the Readers’
materials.

However, the methodology eventually adopted wdsrlecturers who were responsible for the
conception of the modules for the university. Thehars surrendered the copyright on the work
against compensation. Any future adaptation andification of the work was the responsibility
of the Centre without any need for authorisati@mfithe authors.

Any other additional reading materials are scarfr@d books and put at the disposal of the
students. This poses the issue of authorisation the authors of the scanned works. But the
Centre argues that no copyright objections mayaised as the works are scanned only partially,
in the allowed proportion. However, as stated eeftte Mozambican Copyright Law does not
indicate the proportion of works which can be relced lawfully.

In December 2000, the Government of Mozambiqueighiet! its National ICT Polic§? which
seeks, in part, to achieve national ICT literacg #re development of ICT human resources.
Within the frame of ICT policy, the Ministry of Edation established the SchoolNet
Mozambique programme to promote education throofgrmation and communication
technologies (ICTsY Through this programme, computers are introducesbime primary and
secondary schools, although the numbers arersitimificant in primary schools and junior
secondary schools, as may be seen in the tablgrapt below.

Table 7: Percentage of schools with IT infrastructbe at primary (‘primario’) and secondary
(‘secundario’) levels

Source: Ministry of Education and Culture (2006)

% Ministry of Science and Technolo@plitica de ciéncia e tecnolog{2003). Available at
www.mct.gov.mz/pls/portal/docs/PAGE/PORTALCIENCIATEOLOGIA/PUBLICACOES/POLITC T _0.PDF
[Accessed 7 June 2009].

Ministry of Education and Cultud@troducing the use of ICTs in educati(#003). Available at
www.mec.gov.mz/img/documentos/brochura.palfcessed 15 March 2009].
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Graph 3: Number of computers in public schools peregion

Source: Ministry of Education and Culture (2006)

3.2.10 Participation in Drafting or Discussing Natonal Copyright Policies

Apart from the public institutions dealing with gojght, the public or private entities from
which interviewees were drawn generally have nbeen consulted in relation to national
policies concerning copyright. The Faculty of LatnJ&M has on occasion been consulted by
the government to give advice on legal instrumemnis the faculty has never been consulted on
the question of copyright.

Multi-stakeholder involvement in the national preses of drafting policies and legislation is
instrumental to generating ownership of the legaiiework and its implementation by
stakeholders. Thus it is not surprising that somerviewees stated that they work ‘as though
there was no law in copyright.’

3.2.11 Awareness of Limitations and Exceptions

The interviews revealed that there is understantiiaggphotocopying of copyright-protected
works is allowed in some circumstances -- but nghaeds able to indicate to what extent
photocopying is allowed and which were the provisiof the Copyright Law indicating the
limitations. (The reality, of course, is that thdiggitations are vaguely set out in the law.)

The libraries are aware of the fact that as repos# of knowledge they are allowed to store, and

to some extent copy, some materials. The seniotoy@gs of the libraries were able to locate
the library/archives exception provided for by Al#i 12 of the Mozambican Copyright Law.
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However, the expression ‘exceptions and limitatiovess unknown to all stakeholders
interviewed.

3.2.12 Actions for Change

The interviews revealed that the government istakine following valuable steps:
Approval of some important legal and policy instents, namely: Intellectual
Property National Strategy (August 2007), Copyrigatv (February 2001), ‘Lei do
mecenatd® (September 1994);
Activities in the field: dissemination activitielspok fairs and exhibitions around the
country;
Tax exemptions for import of machinery for (incladifor the publishing industry);
Tax exemptions for imported books (‘Lei do mecet)asnd
Tax exemptions for paper, ink and other materiakhé publishing industry.

The interviewees called for additional actionsjudag:
Implement the Intellectual Property National Stggte
Take advantage of the Appendix of the Berne Conwenih order to facilitate
translations;
Raise awareness of copyright issues, includingemphtation of exceptions and
limitations;
Adopt Copyright Regulations to further provide distan the implementation of the
copyright system;
Adopt internal copyright policies, especially irademic and research institutions;
Create Intellectual Property Units in relevantitogions, especially academic and
research institutions;
Extend the activities and responsibilities of tbéective management society
(SOMAS) to the other areas of copyright, especiadigks, currently neglected by the
entity;
Set mechanisms related to licensed use of copywghits, including licensed
reprography and payment of royalties by the re@plgy companies;
Create a mechanism to compensate authors throwghrgoent funds;
Promote use of digital works;
Extend tax exemptions available for printed leagmmaterials to digital materials;
Devote public investment to public libraries forolxaacquisitions, subscriptions for
magazines and journals and other learning matgrials
Devote public investment to purchasing learningemals for poor and vulnerable
people; and
Set mechanisms to allow compulsory deposit of copfeMozambican works in the
public libraries in general and in the Nationaldaty in particular.

® This law introduces basic principles that allowtiuduals, private and public institutions to impeotheir
initiatives in favour of the development of artaltare, science and social activities in Mozambique
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4. Information and Communication Technology (ICT)-$ecific Findings

The use of ICTs is still in its initial phases irokambique. Access to the Internet or to a
computer is still a mirage for many students. Hosvethe institutionalisation of distance
education, the use of online sources by researemerstudents, and publication of research
findings, monographs, dissertations and booksgitaliformats will certainly enhance the use of
ICTs.

Both positive impacts in terms of easier acceseaming materials, and negative impacts
related to copying and illegal dissemination ofihéag materials, are expected to result.

Mozambique did not sign either of the so-called R@I Internet Treaties’. Therefore, most
digital issues are not specifically addressed byGQbpyright Law of 2001.

The legal framework must, in the near future, tadkke challenges posed by digital materials.
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5. Gender-Specific Findings

Although 52 per cent of the Mozambican populat®female, girls and women are still at a
disadvantage in terms of education and accessawlkdge. Social factors such as domestic
obligations, premature marriages and pregnanameklamg distancies to schools contribute to
low rates of enrolment and high numbers of dropouts

The low rates of women involved in education cawodde found in teaching and research
activities. Only 34 per cent of Mozambican scieatiesearchers are women. Long commuting
distances and unavailability of research documiemtanhibit women's access to knowledge as
much time is taken up by domestic responsibilities.
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6. Conclusions

6.1 Research Hypothesis One
The first of the two ACA2K research hypothesesea$ty the ACA2K research team in
Mozambique is that:
The copyright environment in Mozambique does nlovamaximal access to
learning materials.

Our analysis of the legal framework has confirmfeslttuth of this hypothesis. The Mozambican
copyright legal framework is clearly not one catgrto maximal access to learning materials --

because it has adopted international instrumernt®wi any deep analysis of the advantages or
disadvantages of these systems for the local yealit

The haphazard nature of copyright law-making is olestrated by the nature of the country’s
observance of the Berne Convention. The governaggmtoved a Resolution for ratification of
the Berne instruments, but this Resolution was ndgposited with WIPO. And yet the
Copyright Law follows the Berne Convention as wvas in force. Another possible example of
the weak copyright policymaking environment is thet that the government did not make use
of the allowance by the WTO for delayed implemeatabf TRIPs provisions. Instead,
Mozambique implemented TRIPs provisions on copyrighg before the scheduled deadline.

Even more problematic is that the Copyright Lav2@01 in some cases exceeds the minimum
terms set out by TRIPs, for instance through tlowipron of a copyright term of the life the
author plus 70 years when the TRIPs minimum fa kimd of protection is life plus 50 years. If
knowledge access had been its priority, the Goventraf Mozambique could have applied the
minimum standards for terms of protection in oreallow works to fall into the public domain
more quickly, thus facilitating greater public damaccess to learning materials.

Access to knowledge could also have been facitithiether by a Mozambican Copyright Law
that applied a wider and more expansive range cé@tions and limitations and was
accompanied by Copyright Regulations making exoeptand limitations easier to
operationalise.

Contrary to some other systems (but similar torothel law jurisdictions), the Mozambican
Copyright Law does not incorporate a provision tinakes express reference to a general ‘fair
dealing’ provision. This choice does not allow flahty in the defences that can be relied upon
for the use of copyright works. Instead, the CaglyriLaw defines the exceptions and limitations
in great detail. Although the exceptions and litnitas aim to be clear, their content in fact lacks
clarity, and would require further elaboration (éotample, through Copyright Regulations) in
order to clearly promote access to knowledge.

In addition, there are some important possible ptxaes and limitations — such as those related

to disabled people (especially the visually-impd)yexhaustion of rights, parallel imports, and
provisions for digital works — which were not indkd in the Copyright Law at all.
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Turning to practical implementation of the law, thews are contradictory. In general, there is a
perception that copyright does not hinder acce&ndavledge because the law is never
implemented. The practical reality demonstratesitiihe law as it exists were implemented,
there should be serious concerns in terms of atcods®wledge. On the contrary, people act as
if there is no copyright law in Mozambique.

In the meantime, in the absence of enforcemeriteoftcess-unfriendly Copyright Law, the
main obstacles to access to knowledge in Mozamlageieelated to scarcity of books and their
prices.

6.2 Research Hypothesis Two

The second ACA2K research hypothesis tested bA@®2K research in Mozambique is that:
The copyright environment in Mozambique can be gedrto maximise effective
access to learning materials.

This second hypothesis has certainly been confirlpyetthie research. The copyright environment
in Mozambique could indeed be changed in orderagimise effective access to learning
materials.

The starting point is the legal framework. Mozamiganust ratify the Berne Convention by
proceeding to deposit the instrument of ratificatrath WIPO. The government approved the
Resolution for the instrument in 1997.

The other pressing issues with regard to refornteonlimitation of the scope of protection,
reduction of the term of protection, and improvetr@rthe exceptions and limitations in order
for them to be more practical and operational. AGBopyright Regulations attached to specific
areas of copyright are necessary in order to dtletker implementation of the law.

The copyright environment also depends on impleatamt, interpretations and practices. The
Intellectual Property Strategy, approved by theegoment in 2007, contains important
recommendations on the improvement of the intelegbroperty environment and exploitation
of copyright to serve development, namely:

establishing efficient mechanisms for remunerasiathors;

technical and legal assistance to authors on reggtj management and
commercialisation of IP-related contracts;

improving the collective management system;

economic exploitation of folklore;

establishing anti-piracy measures; and

developing cultural industries.

Further recommendations on the improvement of dpgright environment include:
incentives for licensing works;
action to monitor the sale of potentially infringimaterials such as blank CDs,
photocopy machines and other infringing machinery;
improving the mechanisms of compensation of auttiorsugh governmental funds;
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incentives to use and circulate digital works; and
public investment in public libraries for purchagiearning materials.

Finally, with regard to ICTs, the Copyright Law dogot recognise the WIPO Internet Treaties
(Mozambique has not signed them) and digital issumesot adequately considered in the law.
There are only the references made by Article 4jl}{at the law applies to computer
programmes, and by Article 16 to the right of refrction of computer programmes. The legal
framework needs to follow the pace of the socittg,business community and international
instruments, and comply with digital principles.dractice, the primary school curriculum is
already posted on the Internet, university studarésncreasingly using digital sources, and the
main Mozambican university has introduced a disdearning system, based integrally on
innovative ICT instruments. All these developmeetguire an adequate legal framework that
efficiently addresses the challenges of the digitalironment. However, this framework must be
developed with caution, so as not to undermine aseess.
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