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Executive Summary

The two main hypotheses tested by this researce: wat the copyright environment
in Kenya is not at present maximising access tmieg materials; and that the
copyright environment can be changed in order tovoge access. The copyright
environment, for the purposes of the research,rapassed not only laws and
policies, but also actual practices.

In Kenya, the variables of copyright protectionpgaght promotion and enhancement
of access to teaching and learning material termbtdiscussed largely in polemical
terms. On the one hand, some copyright-holderssapforters advocate for absolute
protection, while on the other hand, some useentircopyright activists argue for no
or limited copyright protection. The conflictingtérests have necessitated this survey,
with a view to establishing common ground on witlol antagonistic standpoints
converge through (the essential and intricate @®0é) consensus-building.

In as much as the need to protect copyright cabealverstated, protection should not
function to deny users or consumers access to vibdtsare crucial to teaching and
learning. If creativity is to be encouraged andasyed, there must be a ready market
for literary works and related educational materds$o, access to knowledge is
essential for the functioning of a healthy and deratc society. Without a well-
informed citizenry, enlightened public discussionspolitical, social, environmental
or economic issues cannot take place. It is unaligracknowledged that access to
knowledge is fundamental to education, researchcegation of the human capital
upon which the development of society depends. iSrespecially true in the
information society where economic progress dependsaving a literate and
educated population.

Copyright law in Kenya is governed by the Copyriglat 12 of 2001 and related laws
on education, communication and archiving. It pdegi for exclusive rights, subject to
limited exceptions and limitations. Kenya also eutly has a draft Intellectual
Property Policy and there are also specific govemtrpolicies that enhance and
facilitate access to teaching and learning materighere are also policies to address
gender disparities in access to education or irddion. However, the copyright law is
seen to be gender-neutral. Women and girls in Kéamgaworse than men and boys in
terms of learning materials access, because tha seconomic, political and cultural
environments favour males in terms of access teathn and information.

Copyright law potentially impedes access to teaghind learning materials,
particularly when exclusive rights are strictly ertfied or when exceptions and
limitations are not effectively utilised. Howevér,Kenya, enforcement of rights
conferred by copyright has, in the past, not bdfatkve; as a result, infringements
largely went unpunished, especially in the educasigstem. It is only recently that
rights-holders have started to systematically ex&aheir rights through, for instance,
collective management organisations (CMOs) angkliton.

Users of copyright-protected material, such asesitg] researchers, universities and
libraries in Kenya, are now being asked to obtdinence to reproduce works for
educational purposes. This is due to the factabe¢ss-enabling copyright exceptions
and limitations (Sections 26-29) in the Copyrigltt Are very narrowly constructed,
making it (in most cases) illegal to create copieaorks without the authority of the
copyright-holder. (Significantly, however, publibiaries are allowed to reproduce
copyright-protected material without obtaining pession from authors or rights-
holders if it is deemed to be in the ‘public in&iteo do so and if it is for non-
commercial purposes.)



Copyright-holders in Kenya tend to feel that therent copyright law allows access,
rather than hampers access, as it protects rightets’ rights; it thus gives rights-
holders the incentive to produce material thatlmamnsed for advancing teaching and
learning at various stages. Copyright-holders afgoie that the existing exceptions
and limitations, including those for educationat usre adequate.

Information and communication technology (ICT) keatanced access to copyright-
protected material in Kenya because ICT facilitatesaper reproduction and
dissemination, especially for students in operadist and electronic learning (ODEL)
programmes in colleges and universities. The codteoequipment, Internet
connectivity and bandwidth are, however, some efdallenges faced in the
transition to the digital platform. Another ICT-a¢d challenge is that the Kenyan
copyright law makes it illegal to circumvent teclogical protection measures
(TPMs) and provides no exceptions to this proviswhich in effect blocks access to
certain electronic content which would otherwisgeéhbeen accessible.

First, this report provides some background infdrameabout national indicators
relevant to access to knowledge, access to leamatgrials and copyright in Kenya.
Thereafter, the report carries out a doctrinal ysialas well as a qualitative analysis to
test the project’s aforementioned hypotheses. Tiag/sis shows that, in Kenya, a
difference exists between the provisions of theyoght law and the practice ‘on the
ground’. The law severely restricts access to dghyaprotected materials, while the
practice on the ground is one where users areisgacertain degree of access via
activities such unauthorised photocopying — aséisitvhich go against the law but are
not punished because the law is generally not eatbr

As a result, few copyright-related cases have letermined by the courts in Kenya,
especially those that would have a bearing on adceteaching and learning
materials by educational institutions, librariesl ather users.

Finally, the report concludes that increased ewriment of copyright is likely to have
an impact on access to learning material in Keagpecially where it strictly limits
photocopying of copyright-protected material. Hoee\paradoxically, it is also
concluded that copyright, as applied today in Ketngs little impact on teaching and
learning materials, because it is not being fulifoeced.



1. Background

Kenya, a country located in the Eastern part ofcafrhas a population of
approximately 34 million people. It is the&rgest country in the world in terms of
size, at 582,646 sg km. It borders Ethiopia, Su@amalia, Tanzania, Uganda and the
Indian Ocean. The capital city is Nairobi. Kenyaligided into eight administrative
regions known as provinces. The country has 42@ttommunities. English is the
official language and Kiswahili is the national ¢mrage. The adult literacy level is
73.6 per cent.The country’s economy relies largely on agriciétand tourism.

Kenya obtained independence from British rule i63.&nd has a multi-party political
system.

Remarkably, one of the goals of the governmertiatitne of independence was to
eradicate illiteracy in the countfyThe government recognised education as a basic
tool to address ignorance and secure human resdevedgopmenitand it took several
steps to provide education to all Kenyans. As altglsoth primary and secondary
education in Kenya are now free in public schddlsiversal Primary Education
(UPE) was introduced in January 2003, while Unigk&econdary Education (USE)
was introduced in January 2008he provision of free basic education saw a sharp
increase in public primary school enrolméfthere was a gross enrolment rate of 99
per cent and a total of 1.2 million children websarbed into schoofsThis influx
heightened the demand for teaching and learningniaég in schools.

The high number of students enrolled at these ldewais will cause more students to
seek tertiary/ university educatibihere are major challenges to access and quality.
University education was heavily subsidised bygbeernment until the early 1990s
when, as a result of International Monetary FudH)l conditions and the
government’s policy changes, students were requdr@deet their own costs,
including tuition, accommodation and the purchdadgooks and other learning
materials’ To ensure that university education was not cotefl@ut of reach of
those with no means, the Higher Education Loans@B@4ELB) was established in
1995. The Board is mandated to, inter alia, g bursaries and scholarships to
needy Kenyan students pursuing their educationinvithd outside Kenya. Initially
the loans were only available to students attengirgic universities’ regular or day
programmes. In 2007, HELB extended the loan faeslito students attending private
universities in the country. About 34 per centhd toan is earmarked for the

! UNDP 2007/2008Human development repq2008) Available at
http://hdrstats.undp.org/countries/country factestiety fs KEN.htm[Accessed 30 June 2009].

2 Ben Sihanya ‘How IMF policies constrain policy span Kenya’s education sector’, in Ben Sihanya
(ed) The impact of IMF policies oeducation, health and women'’s rights in Ker(2808) Action Aid
International at 46.

? Ibid.

* Free Primary Education refers to the waiver dfdnifee and provision of textbooks and classroom
material only.

® Free primary education was first introduced in9,9ut had to be abandoned with the implementation
of the Structural Adjustment Programmes in the $980

¢ Ben SihanyaHow IMF policies constrain policy space in Kenya’s eatinn sector’ in Ben Sihanya
(ed) The impact of IMF policies oeducation, health and women'’s rights in Ker(2808) Action Aid
International, at p.106.

" Republic of Kenysessional paper No. 5, a policy framework on edanatraining and research:
meeting the challenges of the education, training eesearch in Keny@006) Government Printers,
Republic of Kenya.

8 Ibid.

° Ibid.




student’s personal expenses, including books, whéduition loan is directed to
universities for the purchase of academic mate’r?am;any times, however, the
HELB loan allocated for a student’s personal experis insufficient to cater for all
necessary books, as the books are usually verynei@e Many students therefore
photocopy entire books, book chapters and othelinganaterials.

The government fully subsidises primary school lsoafkd other teaching materials
that are sourced/ procured using the set governprentirement procedures. The
government has had to enact policies that fa@ligatcess to materials, including the
National Text Book Policy on Publication, Procurernand Supply of June 1998.
The government’s expenditure on education is edgmao 7 per cent of the
country’s GDP*?

Despite the challenges that the country has fd€edya has one of the most diverse
human resource pools within the regidn.

In order to support academic and lifelong educatilba Kenya National Library
Service (KNLS) was established to provide referetesching and learning materials
to the public. It is a state corporation establisheder the Kenya National Library
Service Board Act? KNLS currently runs public libraries in all majmwns in Kenya
as well as mobile libraries for remote ar&ag addition, local authorities, such as the
Nairobi City Council, embassies or high commissiand foundations run libraries in
Kenya. There are also ‘departmental libraries’,alibare not professionally run and
rarely used. A health library, for example, whichsastarted about 17 years ago at
Pumwani Hospital, is at present non-operationaitiHeummore, there are other libraries
within educational institutions such as universitieolleges and schools. University
libraries, in particular, have remained centrahi® management of scholarly
communication and have been a repository of th#emrrecord and a powerful
symbol of human intellectual achieveméhHowever, the introduction of IMF
Structural Adjustment policies in Kenya resultedimited funding for Kenya's public
universities:’

10 Stephen O Odebero, Joseph N Bosire, Anthony K Seneglrick BJ Ngala and Moses W Ngware
‘Equity in the distribution of HELB loans in Kenya relation to student characteristics: an empirica
analysis’ (2007Educational Research and Revie28), at 209-219, August 2007. Available at
http://www.academicjournals.org/ERR/PDF/pdf%202@Qity/Odebero%20et%20al.pfhccessed 26
March 2009].

" Daniel Rotich ‘Text book policy in Kenya under empolicy on school text book procurement’
(2000)Publishing Research Quarterlys, 2/June 2000.

12 Ministry of Planning and Vision 2038enya vision 2030; a globally competitive and prerspis
Kenya(2007).

13 Republic of Kenyaransformation of higher education and trainingdenya: securing Kenya's
development in the knowledge econ@2®06)Report of The Public Universities Inspection Board,
Government Printer, Nairobi, Kenya.

14 Chapter 225, Laws of Kenya

!5 The Kenya National Library Service started in 196has only managed to set up libraries in all
provincial headquarters and in a few districts.sTihishort of the objective, which was to builddibes
in all districts by 1980.

16 Kathleen Shearer and Bill Birdsall ‘The transitioihscholarly administration in Canada’ (2002)
Available athttp://www.carl-abrc.ca/projects/kdstudy/public _hpdf/bground.pdfAccessed 31
March 2009].

" Ben Sihanya ‘HowMF policies constrain policy space in Kenya’s eaimn sector’ in Ben Sihanya
(ed) The impact of IMF policies oeducation, health and women'’s rights in Ker{2808) Action Aid
International at 107; See also Government of KeéRgport of the presidential working party on
education and manpower training for the next decawie beyondMarch 1988) I/




This has had an impact on the development of fboaad information services in
universities. Among other things, public univerdibraries are not equipped to deal
with the rising student enrolment numbers. As alteacademics, and in particular
senior faculty members, in Kenya have increasiaglgpted strategies other than
using the university library to obtain informatiorhese strategies include: personal
contacts in the First World to obtain reports amarpal articles, asking for reprints,
travel outside the country, development of perstihedries, the personal purchase of
key texts and personal subscription to journalsoAgst the academics at Kenya’s
Kenyatta University (KU) and Moi University (MU)05er cent and 75 per cent
respectively of the academic staff reportedly nereer the library® With
undergraduate students, there is increasing depeeadm lecture notes and handouts
as well as photocopying of textbooks — methodsahafelt to be more reliable than
depending on the university library.

Kamunge). This report recommended the adoptionoafsa sharing policy for financing education in
for receiving loans.

18 Joseph Muemalniversity libraries in Kenya: a study of their mtices and performanc@004)
Dissertation submitted to the University of Humtiolvailable athttp://edoc.hu-
berlin.de/dissertationen/kavulya-joseph-muema-2004-9/HTML/front.html#fronfAccessed 26
March 2009].




2. Doctrinal Analysis™®

In Kenya, copyright law is largely a #&nd 28' Century phenomenon, beginning
with the declaration of Kenya as a British Proteat® on 15 June 1895 and a colony
in 1920%° Kenya’s copyright law evolved from the 1842 Unitéidigdom (UK)
Copyright Act through to the 1911 and 1956 UK Caglyr Acts. These statutes were
applied together with the English common law byuerof the reception clause under
the English East African-Order-in-Council 1897 (alhiapplied to Kenya the
substance of the English common law, the doctririegjuity and the statutes of
general application in force in England as at treé&”) and later the Kenya Judicature
Act of 1967. Kenya enacted its first own Copyridlat in 1966. The 1966 Kenyan

Act consisted of only 20 sections, the last of whieclared that the Act and ‘any
other written law’ are the sole copyright regiméeThew 2001 Kenyan Copyright Act
has 52 sections, and the interpretation sectidheoAct states that the Act is an Act of
Parliament designed to make provision for copyrighiterary, musical and artistic
works, audio-visual works, sound recordings, breaticand for connected purposes.

In Kenya, the applicable copyright laws are nowadaynd in statutes English
common law and international treatf@3.he Constitution hardly deals with copyright
matters directly and statutes are the main bodypfright law??

The discussion of the sources of Kenya'’s copyriaivtmust be seen in the context of
Section 3 of the Judicature Act. Accordingly, thare five sources that need to be
considered:

The Constitutiorf? which is the first in the list, does not make apgcific

provision on copyright. Some of its provisions magwever, be read as

legislation by metaphor, largely providing a brdeaimework within which

9 This section is adapted from Ben Sihany@mstructing copyright and creativity in Kenya: wukl
politics and the political economy of transnatiomrakllectual propertf2003) doctoral dissertation,
Stanford Law School, Stanford, CA.

2 June 15, 1895 is the date Kenya was declaredtistBRrotectorate pursuant to, inter attee Berlin
Conference of 1884 on the Partition of Africa (othise called the Scramble for Africa). Ghai and
McAuslan have discussed the political, economicjaridical process of annexing, declaring and
exercising jurisdiction over the protectorate anbboy of Kenya. See YP Ghai and JPW McAuslan,
Public law and political change in Keny&970) Oxford University Press, Nairobi; JB Ojwang
Constitutional development in Kenya: institutioadiaptation and social chand&990)ACTS Press,
Nairobi at 29-34; HWO Okoth-Ogenddenants of the cronmf1990)ACTS Press, Nairobi.

L Section 3 of thdudicature Ac{Chapter 8, Laws of Kenya) would simply re-enaet ¢hause in the
Order-in-Council. See Ghai and McAuslan op cit &25; Ojwang op cit at 32-33.

1 See especially R Seidman, ‘The reception of Ehdéi in colonial Anglophone Africa revisited’
(1968)East Africa Law Reviewat 1

2 Local African case law is still limited in quamtiive terms. Moreover, qualitatively, the casesehav
not developed any clear principles or doctrinesapture the experience and nuances in the cultural,
educational and publishing industries. This cap ks attributed to the lack of copyright expertise
among members of the Bar and the Bench. For a stithese copyright laws in the context of
Africa’s political economy and cultural politiceges B SihanyaConstructing copyright and creativity in
Kenya(2003) op cit.

% Indeed, the development of the Kenyan Copyright Sbapter 130 compares to other states:
Tanzania Copyright and Neighboring Rights Act, 199®erian Copyright Act 1988 (as amended);
Malawian Copyright Act, No. 9 of 1989; Zimbabweaop@right Act, Chapter 26:01 and Ghanaian
Copyright Act,1985. See JO Aseifhe Nigerian Copyright Act with introduction andtes(1994)
Sam Bookman, Ibadan; P Kuruk, ‘Protecting folklareler modern intellectual property regimes: a
reappraisal of the tensions between individual@mmunal rights in Africa and the United States’
(1999) AmericanUniversity Law Reviewt 769.

* See Act 5 of 1969.



copyright is to be constructed. These provisioctuthe the protection of property
(Secz;éion 75¥° and freedom of expression and access to inform&Bection

79).

The second source of law mandated by the JudicAtiris statute law. As
mentioned, since 1966 Kenya has had its own acbpgright, with the most
recent Act being the Copyright Act of 2001. Thighe only statute that
specifically applies to copyright.

A number of doctrines developed under UK copyrigatutes continue to apply,
especially those under the 1956 UK Copyright Actadidition, the procedural and
evidentiary rules regarding copyright administratand litigation (especially in
collecting societies and courts), are drawn diyeatlindirectly from UK

legislation or practice, pursuant to the Schedederred to in section 3(1)(b) of the
Judicature Act. Kenyan laws that further the agian of English law and
procedure include the Civil Procedure Atthe Evidence Act® the Appellate
Jurisdiction Ac® rules of court, as well as judicial precedents.

The applicability of the common law -- which is idied as a source of law in
section 3(1)(c) of the Judicature Act -- to cophtits seriously contested Kenya
and most African states liberally apply the comrtem of copyright, despite the
provisions found in some copyright statutes thapptt to abrogate the common
law of copyright. Such statutes seek to limit whiaivs apply to copyright.
Section 51 of the Kenyan Copyright Act of 2001 speally states: ‘No copyright,
or right in the nature of copyright, shall subsigterwise than by virtue of this Act
or of some enactment in that behalf.” This wad #rsacted in Kenya as Section 17
of the Copyright Act of 1966, the clause havingrbeepied from the 1911 UK
Copyright Act>! The marginal note to the section reads, ‘Abrogatibcommon
law rights.’

The Judicature Act does not specifically menticernational law, including
treaties and conventions, as a source of law aedefiore, copyright law. This has
not arisen as an issue and it is arguable that thas no reason to specifically
mention these instruments. Kenya follows the Britransformation doctrine,
whereby treaties must be ratified and enacted bjaRgent to become lai.

% This extensively protects private property. Itypdes for relief including compensation in the case
compulsory acquisition.

%6 The few contexts in which constitutional doctritse been invoked in Kenya include Richard
Kuloba’'s reading of the copyright law under thedsha of the Constitution’s equal protection clause
(Section 82). It is very instructive here. He agtleat although the Constitution does not spedifica
deal with copyright, its spirit can be taken tolghit discrimination against illiterate innovatosho

may not be protected under the doctrine of matgriahder the Copyright Act. See R Kuloba,
Principles of injunctiong1987) Oxford University Press, Nairobi at 124-18#der the doctrine of
materiality, only original works, which are expredsn tangible, fixed or material form, are protdse
and promotable. See B Sihar@anstructing copyright and creativity in Kenya.

27 Chapter 21, Laws of Kenya.

28 Chapter 80, Laws of Kenya.

2 Chapter 9, Laws of Kenya.

%0 No case has actually addressed this ‘controve@yly one of my (Sihanya’s) former students, faced
with a case in which Kenya's Copyright Act was olgar, called to refresh the arguments | had
developed in class. In the discussion on the pdétiee common law, | analysed evidence of practices
that indicate the matter is controversial, evahhifis not been directly litigated. Indeed, limited
copyright expertise in the Bar and the Bench hd¢demany assumptions.

31 John Cheg€opyright law and publishing in Kenya (19#&nya Literature Bureau, Nairobi, at 98.
The 1911 Act sought to abrogate common law copyiigthe UK.

32 DJ HarrisCases and materials on international 14¥898) Sweet & Maxwell, London. See also the
Vienna Convention on the Law of Treaties, 196@alhe into force, under Article 84, in 1980. Cf.
Articles 28, 29 and 29 bis of the Berne Conventiaitjng that as procedural and administrative



Thus, treaties like the Berne Convention, the UrsiaeCopyright Convention
(UCC), the WTO Agreement on Trade-Related Aspetistellectual Property
Rights (TRIPs Agreement), the WIPO Copyright Trat4CT) and the WIPO
Performances and Phonograms Treaty (WPPT) wdulogh transformation,
constitute part of the written laws of the Kenyali@enent under Section 3(1)(2)
of the Judicature Act.

The development of Kenyan copyright law, beginnintip the Copyright Act of

1966, essentially illustrates the (post) colomabact on the construction of Kenya’'s
copyright legal system. This process is discernibline amendments of 1975, 1982,
1989, 1995 and 2000, and the supersession in 2B@LCopyright Act Cap 130 of
1966 marked the declaration of Kenya’'s copyrigkiejpendence to some extent. It
repealed and replaced the UK Copyright Act of 1868 Section 17 of the new Act of
1966 sought to abrogate the common law of copyrifhis development may be
regarded as an attempt to de-link Kenyan from Bhgiopyright. The Copyright Act
Cap 130 as revised in 1975 essentially consolidadidnal imperatives in an
international context, with folklore protected at@rary, artistic, or musical work.
The intention was: to preserve the national cultoesitage and economic welfare,
especially in the context of an international moeeitrto protect natural and cultural
heritage; as well as to promote the then-incipietarest in international trade in
cultural products. The copyright amendments of 19889, 1992 and 1995 mainly
introduced new and re-defined existing definitionsler the Copyright Act, partly as
a result of technological changes. These amendnegnisluced traditional relief for
copyright infringement, including judicial remedisgch as injunctions and damages
as well as delivery up; criminal sanctions wer® atformed. After Kenya acceded to
the Berne Convention in 1993, the Attorney-Genexalrcised his rulemaking powers
under Section 18 of the Copyright Act and extenttiedprotection of the Act to
literary and artistic works belonging to nationafother Berne Member Stat&s.

The current Copyright Act of 2001 was drafted myatiol meet the standards
established under the TRIPs Agreement of 1994 lamdNIPO Internet Treaties’
(WCT and WPPT) of 199%' It received presidential assent on 31 December.2001

2.1 Statutes and Regulations

This section deals with the operative Kenyan catyriaw. As mentioned, in 2001,
following numerous consultations by the governnweitit stakeholders and industry

provisions of Berne, these will not bind membershef World Trade Organisation (WTO), under
Article 9 of the WTO TRIPs Agreement.

% This had been done in 1966 with respect to nalsonfdJCC Member States.

3 “WIPO Internet Treaties’ is the code expressiantfie WIPO Copyright Treaty (WCT) of 1996 and
WIPO Performances and Phonograms Treaty (WPPTY@6.1The Kenyan Copyright Bill went
through various drafts in 1999, 2000 and 2001. Athar of this study participated in these processes
Even after being passed, there were still diffieglregarding the institutional framework, espégial
the establishment, composition and structure ofdbmpetent authority’. This amorphous body is a
legacy of the Berne Convention, which proposeéstablishment and left specifics to individual esat
It is also a legacy of the Act of 1966, which was specific. Under the Berne Convention, a
competent authority should fix equitable remunerafor the exploitation of broadcasting rights ase
this is not agreed inter parties (Article 11 bidpreover, that authority has a mandate on tramsiati
See Atrticle 11(9) of the Appendix to the Berne Cention (the Appendix is entitled Special Provisions
Regarding Developing Countries), incorporated tonBaunder Article 21. See also Article 36 of the
Berne Convention.



players, a new Copyright Act was passed by Paridnaad it came into force in
February 2003. In addition to the minimum standafdsrotection required by
international conventions, the new law sets owtrgfer administrative structures and
enforcement mechanisms. The implementing Regukitigre passed in 2005.
Section 51 of the Act provides that copyright sloally subsist by virtue of the
Copyright Act.

2.1.1 Works Protected by Copyright
Section 22(1) of the Copyright Act provides for wethat are eligible for copyright
protection. These are:

(a) Literary works (including computer software);

(b) Musical works;

(c) Artistic works;

(d) Audio-visual works;

(e) Sound recordings;

(f) Performances;

(9) Broadcasts.

2.1.2 Nature of Copyright

The nature of copyright is clearly laid out in Sens 26 to 29 of the Copyright Act.
Section 30 addresses performances, while Secti@) d8als with folklore. The Act
grants both economic and, in Section 32, moralsigh

Before looking at the precise scope of protectantlie different kinds of works, it is
noteworthy that the Act contains the following aéion of ‘copy’:
Copy means a reproduction of a work in any mannésron and
includes any sound or visual recording of a worét any permanent or
transient storage of a work in any medium, by comptechnology or
any other electronic meafs.

This definition covers ‘any [...] transient storageaovork in any medium’. This is
intended to cover new reproduction and transmisgohnologies relating to the
production and distribution of literary and othepgrightable works. The Act
recognises non-material and non-tangible formepfaduction as well. It is obvious
that the protection of non-tangible forms of reprciibn impacts access to digital
teaching and learning materials.

The owner of literary, artistic, musical or audigwal works has the exclusive right to
control the reproduction, in any material formhag work, or its translation, its
adaptation, its distribution to the public by wdysale, rental, lease, hire or loan, as
well to control the importation or communicationth@ public and broadcasting of his
works3® These exclusive rights are, however, subjecinitditions and exceptions,
which are discussed below.

The rights-holder in a sound recording has theussket right to: reproduce the sound
recording in any manner or form; distribute it be public by way of sale, hire, rental,
lease or any similar arrangements; or import inkmya as well as broadcast and

35 Section 2 of the Copyright Act 2001. There wasidiea need to capture technological change.
% Section 26(1) of the Copyright Act 2001.



communicate the material to the pubfic.

Broadcasting organisations have the right to cotiwfixation, broadcast and
communication to the public of the whole or parthwdir broadcas®

The Act also grants performers exclusive rightix@nd reproduce the fixation of

their performances and to broadcast or communtbaiefixed performances to the
.39

public:

Moral rights apply to authors of literary, artistind musical works as well as
performers. Under Section 32 of the Copyright Alog, moral rights are limited to the
right to be named or claim authorship and the righibject to any mutilation or
derogatory treatment that affects the honour ontegjpn of the author or perform&t.

According to Section 33 of the Copyright Act, ecomorights are transmissible as
movable property by assignment, by licence, byatesntary disposition or by
operation of law.

Furthermore, the Act stipulates that the term ‘Wankludes translations, adaptations,
arrangements or other transformations of a workpariic performance of the
work.*

Lastly, the right of making available is not yepeassly provided for by the Act, but
this is to be included in the forthcoming amendragatthe law. This is an extension
of the right of communication to the public in tthgital environment, which is
provided for under the WIPO Copyright Treaty. Thght grants the rights-holder
more control of the work when it is distributed otiee digital network.

2.1.3 Term of Protection

The term of protection for literary, artistic andisical works in Kenya is 50 years
after the end of the year in which the author &fds.the case of audio-visual works
and photographs, the term of protection is 50 y&raras the end of the year in which
the work was either first made available to thelyutr first published, whichever
date is the late$f Sound recordings are protected for 50 years #feeend of the
year in which the recording was maiéroadcasts are protected for 50 years after
the end of the year in which the broadcast tookesfaSection 23(3) and (4) contain
special provisions for anonymous or pseudonymouksyas well as works of joint
authorship. Thus, Kenyan copyright law essentiaffgrds the minimum term of
protection required by the most relevant intermalaopyright treaties and
agreements such as the Berne Convention and TRIPs.

2.1.4 Exceptions and Limitations
The Copyright Act contains several general excegtiend limitations to the exclusive

37 Section 28 of the Copyright Act.

3 Section 29 of the Copyright Act.

39 Section 30 of the Copyright Act.

0 Compare Article 66 of the Berne Convention on fisitg and Artistic Works of 1886, Rome and
Geneva. Copyright laws protect and promote moghitsi much more broadly.

“1 Section 2 of the Copyright Act.

“2 Section 23(2) of the Copyright Act.

*® |bid.

* Ibid.

* |bid.
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rights granted. In particular, in an attempt tcabak rights-holders’ rights and the
interests of users, Section 26(1) of the CopyrAgtitprovides, inter alia, that
copyright in literary, musical, artistic works andio-visual works does not include
the right to control:

- ‘fair dealing’ for purposes of criticism, reviewgisntific research, private use
and reporting of current events for as long asatiteor is acknowledged as
such?®
the inclusion of not more than two short passad@scopyright-protected
work in a collection of literary or musical workst is for use by an
educational institutiofi!
the reproduction and broadcasting of a work forcational purposes in an
educational institutiofi® and
the reproduction under the direction or contrallaf government, or by public
libraries, non-commercial documentation centresragdarch institutions, ‘in
the public interest’ and where no income is derifrech the reproductiof’

The Kenyan doctrine of fair dealing is problematibis is due to its vagueness,
particularly because no definition exists for tegquirement of fairness.

Furthermore, for teachers and learners, genetadlyaw does not permit the
reproduction of whole works for teaching purpos$eather, permitted reproductions
are limited to the inclusion of only two short pagss in works to be used for
instructional purposes. If enforced, this provisiweould have a great effect on the
preparation of course packs for use by educatiosétutions. Any use beyond the
two short passages allowed by law requires usewbtain express authority from the
rights-holder.

The only entire works that are available for teaghpurposes under the exceptions are
broadcasts. This provides access to teaching anadihg materials by way of
broadcasts.

There are also no specific provisions for excetiorrelation to distance learning and
e-learning?®

Regarding the exception for public libraries anchares, the two main issues to be
considered are how one defines the ‘public intéeest how one defines non-profit-
making institutions. Private libraries, researcstimtions and documentation centres
would not benefit from this exception as they asemmlly deemed to be commercial.
The issue of public interest can also be subjective

The exceptions and limitations contained in the y&@nCopyright Act also do not
specifically address people with disabilities, thg, visually-impaired. Instead, the law
makes it clear that the right to control the adiépteand translation of any work vests
in the rights-holder. This means that before amgqemay make a translation of a
work into Braille format, for instance, such a mersnust obtain permission to do so
from the rights-holder.

“6 Section 26(1)(a) of the Copyright Act.

7 Section 26(1)(d) of the Copyright Act.

“8 Section 26(1)(f) of the Copyright Act.

“9 Section 26(1)(h) of the Copyright Act.

0 Ben Sihanya ‘Intellectual property, quality assweand 1SO in Kenyan universities’ (2008w
Society of Kenya Journd(1).
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The use of copyright works for purposes of repartiy the media is allowed under
fair dealing. Public lectures and speeches caretter be quoted freely by the media
and included in news reports.

It is important to note that the exceptions andtltions as drafted under the current
law are vague and, at the same time, quite narrowmgtrued. This gives the rights-
holder more control over the use of his works arti@same time limits the
dissemination of information without the rights-tiet’s authority. The law, however,
makes provision for licensing agreements underi@e88 of the Copyright Act. This
licensing may also be through CMOs such as thegegphic rights organisations.
Libraries and educational institutions are expetbeidhke out licences in order to be
able to reproduce copyright-protected works ifilke is not covered by the
exceptions and limitations. Some licences, howseek royalties and related
payments for works already in the public domaimvorks in which copyright never
subsisted in the first placé Other licences simply provide what is already e,
especially through copyright exceptions and linmias, in the Act. KOPIKEN, a
reprographic rights organisation, has been devetpgiandard license templates for
the relevant users.

The Copyright Act is currently being reviewed fenendment so as to include
improved exceptions and limitations in relatiortie visually-impaired, libraries and
educational purposes. This is an ongoing procegdgtexpected to be completed in
2009-10. By virtue of their academic work and wtokthe Kenya Copyright Board,
ACAZ2K researchers Ben Sihanya and Marisella Ouheauthors of this report, are
already tied into this Copyright Act review process

2.1.5 Parallel Importation

Parallel importation of any copyright work in Kengemains under the control of the
rights-holder. The law does not allow parallel imtption without the authority of the
rights-holder. As a result, save in the case ohdaecordings, without the express
authority of the rights-holder, a third party maygt import copyright-protected works
into Kenya which have been released in other casmtegitimately. This, for
instance, affects learning materials that are predwutside Keny#:

2.1.6 Compulsory Licensing
There is no specific provision on compulsory lidagsHowever, Section 26(h)
permits:
‘the reproduction of a work by or under the direator control of the
government, or by such public libraries, non-conuiadocumentation
centres and scientific institutions as may be pilesd, where the
reproduction is in the public interest and no rexeers derived
therefrom.’

From the above provision, it is clear that the goweent or public library may order
the reproduction of a work in the case of the puiolierest being served. The Act
does not define what constitutes public interest.

°1 See Ben Sihany&onstructing copyright and creativity in Kenya: wwhl politics and the political
economy of transnational intellectual prope(B003) op cit
2 See Section 26(1) of the Copyright Act.
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2.1.7 Digital Rights Management (DRM) and Technoldgal Protection Measures
(TPMs)

Although the law nowadays recognises copyrightomputer software, the law does
not otherwise make specific provisions in relatioexploitation of copyright works

in the digital environment. The provisions contaime the law are presumably seen to
apply to the digital environment as w&llThe relevant provisions include those
covering communication to the public, rental anstribhution of the copyright-
protected works.

Having said this, Section 35(3) of the Copyright Aays copyright is infringed by
anyone who:

(a) circumvents any effective technical measurégdesl to
protect works; or

(b) manufactures or distributes devices which ai@arily
designed or produced for the purpose of circumugrtechnical
measures designed to protect works protected uhideAct; or
(c) removes or alters any electronic rights managegm
information; or

(d) distributes, imports, broadcasts or makes abkglto the
public, protected works, records or copies fromahitelectronic
rights management information has been remove@a®bben
altered without the authority of the right holder.

This legal protection of technological protectiorasures (TPMSs) is problematic.
TPMs have serious consequences for access. TPMéraaely limiting access to e-
books, articles, databases, newspapers and otheatezhal materials that would
otherwise have been accessible. The ongoing distissto amend the Act are
unlikely to repeal TPMs and the legal protectiorthefse measures, but reforms may
limit the scope of TPMs and reduce their advergsaichon access to educational
materials. There was no clear or reasoned judiificdor the aforementioned legal
protection of TPMs in the Kenyan context at theetiof enactment. It may be that the
main intention of the legislators was to bring Kaisylaw in line with international
standards, especially the WIPO Internet TreatidsqliwKenya has, however, not
ratified). A case can be made to review the legatigation of TPMs because there is
evidence that certain practices in Kenya are likeljeopardise existing statutory
limitations and exceptions. While the utilisationT®®Ms enhances the enforcement of
rights in the digital environment, this has thegmtial to limit access as works that
would, in the non-digital sphere, be available $ers under exceptions and
limitations> This, in effect, negates the purpose of exceptionslimitations, as the
law makes it illegal to circumvent any technicavides that have been installed by
rights-holders to prevent use by third parties.rddsee thus expected to seek the
permission of rights-holders in order to accesdrf@mation, even if the intended
use falls under the exceptions and limitations gaésed by law”

%3 Lawrence Lessi@ode and other laws of cyberspd®99) Basic Books, New York.

* Lawrence Lessi§ree Culture: how big media uses technology andateto lock down culture and
control creativity(2004) Penguin Press, New York; Margaret JanerRdohn A Rothchild and
Gregory M. Silvermannternet commerce: emerging legal framew(#R04)Foundation Press, New
York.

% Debate in the United States led to the formulatibthe Cohen Doctrine (named after Prof Julie E
Cohen) and which states that one has a right tb t@gyright systems in order to secure fair uséf¢o
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However, this will only become a major issue oreese exceptions and limitations
accorded by the law in Kenya are expanded. At thment the exceptions and
limitations are very narrow, allowing the rightskher to have firm control over the
use of copyright-protected works. Yet, at the momewen the narrow exceptions are
further eroded by the TPMs and their legal protecti

2.1.8 Traditional Cultural Expressions (TCEs) and @hers

The provisions for the protection of Traditionalltbual Expressions (TCEs) under the
Act are limited. TCEs are governed by Section 2 @ection 49(d) of the Act. Section
49(d) provides that if one wishes to make use dE3 @r commercial purposes, then
one has to seek authority from the Attorney Genterdb so at a fee. From a reading
of the section, it is clear that the use of TCEsfducational purposes is not subject to
any restrictions for as long as usage is not coroialer

Foreign works are granted the same protectionca Works by extension of the
provisions of the Copyright Act under Section 49t Act. These provisions are
implemented through the Copyright Regulations di46. However, this extension
of protection is restricted to copyright protecteorks from countries that are party to
international conventions to which Kenya is a party

Works that are created by employees of the govemhare deemed to be the
copyright of the governmeﬁ?.They do not automatically fall into the public daim,
except for statutes and judicial decisidh&ther works that belong to the public
domain are:

works in respect of which the terms of protecti@avdexpired;

works in respect of which the authors have renodiceir rights; and

foreign works that do not enjoy copyright protentin Kenya:®

Most government works are protected by copyrigat;ngost of them are accessible
for the public over the Internet. Examples inclpaddéicy documents. Some hard-copy
government works protected by copyright, howevavghto be purchased from the
Government Printer, which publishes most officiavgrnment documents.

2.1.9 International Obligations
Kenya is party to several international treatied eonventions dealing with copyright
and related rights. Most importantly, Kenya is paot
The Berne Convention for the Protection of Literang Artistic Works of 1886
(Paris Act 1971); and
The WTO TRIPs Agreement of 1994.

Kenya has not yet acceded to the WIPO Internettibseaf 1996 (the WPPT and
WCT), but has, as mentioned above, already incatpdrsome relevant provisions in

effect that the DMCA should not criminalise measutet circumvent DRM or TPMs to facilitate non-
copyright materials. See Julie E Cohen ‘Some rgflas on copyright management systems and laws
designed to protect them’; Lawrence LesBig future of ideas: the fate of commons in a cotenke
world (2001) Random House, New York at 163-185; Pauti&einCopyright’s highway: from
Gutenberg to the celestial jukeb(®003)Stanford University Press, Stanford, Californigy.eShapter

6 ‘The answer to the machine is the machine’.

%6 Section 31 of the Copyright Act of 2001.

>" Section 25 of the Copyright Act. Section 2, oniniéibn of literary works.

%8 Section 45 of the Copyright Act.
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the Copyright Act 12 of 2001.

2.1.9.1 Berne Convention of 1886

Kenya is a member of the Berne Convention (ParislAZ1) of 1886. The Copyright
Act of 2001 incorporates provisions of the Bernen@mtion, which provide for a
minimum standard of copyright protection in Bernerivber States.

The Kenyan Copyright Act contains no specific psowns in relation to the Berne
Appendix, however. The Berne Appendix providessf@ompulsory licensing regime
for translations and the reproduction of texts Hratonly available to developing
countries. Under Section 26, the Act grants théuskee right of creating adaptations
and translations to the rights-holder, subjech&dforementioned copyright
limitations and exceptions. One reason for the usm-of the Berne Convention
Appendix is, arguably, that the medium of instrotin schools and other educational
institutions in Kenya is English. The provisionstioé Berne Appendix are only useful
where the works are to be translated into a larajliage, ie, a language other than
widely spoken languages such as English, Spandfrench.

2.1.9.2 TRIPs Agreement of 1994

Kenya is a member of the World Trade Organisatwii Q) and was therefore
required to be TRIPs-compliant by January 2000idt however, not meet the
deadline in most aspects of IP. The Copyright A&G91 was passed to ensure that
the copyright law was in line with existing intetizaal laws on copyright and related
rights.

2.1.9.3 WIPO Internet Treaties (WCT & WPPT) of 1996

Although Kenya participated in the WIPO Diplomafionference of 1996, which
adopted the WIPO Copyright Treaty (WCT) and the W Performances and
Phonograms Treaty (WPPT), the country has notatéied these treaties. The
Copyright Act has, however, made provisions to ipocate some sections of the
treaties into Kenya'’s copyright law. For instan8ection 35(1) already contains far-
reaching anti-circumvention provisions, which aeedming a major barrier for
accessing digitised educational material, as meaet@bove.

2.1.10 Laws Outside Copyright

Apart from the Copyright Act of 2001, there areeraV other laws that have an
impact on access to teaching and learning matenddenya. Laws that facilitate
access to knowledge in Kenya can be categoriséulaws: education and training
laws; library and archival laws; communication laasd laws on museums.

2.1.10.1 Education and Training Laws

Evidently, education laws that foster attainmeneadication should aim to facilitate
access to knowledge. Kenya has several laws amndgsothat govern education and
training in the country. Unfortunately, howeveresie laws do not have specific
provisions on the development or promotion of asteknowledge or learning
materials. These laws only affect access to knogdeddirectly in so far as they
regulate access to education, which, by and laeyeals to individuals where, how
and what knowledge to acquire. The relevant lawkide, but are not limited to, the
Education Act, University Act, Board of Adult Eduian Act and the Council of
Legal Education Act.
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2.1.10.2 Library and Archival Laws

A library has little meaning if it cannot impartdwledge. Libraries of all types are an
essential building block in the information sociatyd the starting point from which
the citizenry has access to information, includaarning materials, on a reasonably
equal basis. Public libraries play a vital and ueigole in assisting the independent
learner. They are key deliverers of literacy frdra earliest age. The legislation in
Kenya that governs libraries includes: the Kenyéadwal Library Services Board Act
and the Macmillan Memorial Library Act.

a. Kenya National Library Services Board Act, Chapter225 of the Laws of

Kenya
This legislation establishes the Kenya Nationakailp Services Board, whose
functions, amongst others, are to promote, estgl#iguip, maintain and develop
libraries in Kenya as a national library servigdutther acquires books produced in
and outside Kenya and such other materials anadssaf knowledge necessary for a
comprehensive national library. It also publishesnational bibliography of Kenya to
provide bibliographical and reference services.

b. Macmillan Memorial Library Act, Chapter 217 of the Laws of Kenya

This Act establishes the Macmillan Memorial Librattye objectives and scope of
which include the establishment, maintenance andldpment in Nairobi of a
reference library, a reading room and a lendingfyp Furthermore, it is mandated to
establish, maintain and develop a circulating hiprfar the circulation of books.

2.1.10.3 Communication Laws

The media play a very important role as a sourdgefofmation, education and
entertainment. The media are a mirror of the spcieith a duty to inform, educate
and entertain people and are sometimes regardaectammodating the world in a
single village, which is saturated with media imi@tion. The media affect peoples’
perspectives, not only through television, but alsough radio and newspapers and
are considered particularly important these dayshay play an important role as an
informative bridge between governing bodies andgéreeral public. In the absence of
the media, the general public will not know whalsband acts are passed in
Parliament, nor about their positive and negatffeces in society. The following acts
are relevant in this context:

a. Kenya Communications Act 2 of 1998, as amended @8

The controversial Kenya Communications Act has heieely criticised because it
generally limits access to knowledge. This Act gitlee government the power to
seize not only telecommunication equipment, but tdsremove radio and television
stations from the air at will. The law authoriske state-funded telecommunication
regulator, the Communications Commission of Ker§&@K), to control all aspects of
programming, from content to scheduling. It furtgeres sweeping powers to the
Minister of Internal Security to seize broadcasgggipment as and when the
Minister feels public tranquility is threatened.uBh this Act largely inhibits access to
knowledge because it curtails journalists’ freedafrexpression and the independence
of the media. The Kenya Communications (Amendmaat)of 2008 is being debated
because of the foregoing and related issues.

b. Media Act of 2007

This is an Act of Parliament for the establishmafithe Media Council of Kenya. It
also addresses the conduct and discipline of jéistaand the media, as well as self-
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regulation of the media. The Media Council wasldihed to promote and protect
freedom and independence of the media. It also presrhigh professional standards
among journalists. Despite this Act not expresggliohg with aspects of access to
knowledge, its objectives of promoting freedom amtkpendence of the media play a
key role in ensuring access to knowledge. Thiangdly because the media play a key
role in the dissemination of information.

c. Books and Newspapers Act, Chapter 111 of thealvs of Kenya

The statute provides for the registration and diepd$ooks and newspapers, the
printing of books and newspapers and the execufithonds by printers and
publishers of newspapers. This legislation contamgrovision on access to
knowledge, dealing mainly with the regulation obke and newspapers. However, it
requires authors to deposit their works with thgiBtear, copies of which are sent to
the National Archives and libraries.

2.1.10.4 Laws Pertaining to Museums

a. National Museums and Heritage Act 6 of 2006

This Act provides for the establishment of Natiokkiseums of Kenya whose
functions, among others, are: to serve as nati@palsitories for things of scientific,
cultural, technological and human interest; to sexs places where research and
dissemination of knowledge in all fields of scidiaticultural, technological and
human interest may be undertaken; and to idermifytect, conserve and transmit the
cultural and natural heritage of Kenya. It is guiear from the foregoing that
museums play a key role in the preservation argbdignation of knowledge. They
act as repositories of natural and cultural heeitggeserving the past and enlightening
society about its heritage. As institutional ar@sivthey endeavour to document the
past. This they do through acquiring and descrilsglgcted materials and providing
access to these, thus acting as valuable informatioviders.

2.2 Judicial and Administrative Decisions

This section of the report highlights some of thegancopyright court decisions taken

in Kenya that are relevant to access to knowledgeearning materials. There are
several copyright cases that have been decidelebienyan courts at the interim or
final stages. Some of these cases could, howesthenaccessed by the researchers as
they are unreported in the relevant law reportsaechot documented elsewhéte.

2.2.1Alternative Media Ltd v SafaricomCivil Case 263 of 2004

In this case, the plaintiff asserted ownershipagyeight in an artistic work. The
plaintiff, a media communication and advertisingnpany, brought a suit against
Safaricom. Safaricom operates a mobile phone n&timdfenya, dispensing mobile
phone airtime to its customers through the sakeaitch cards. The plaintiff's case
was that the defendant had used the plaintiffiwanit on scratch cards without the

%9 Most of the cases, many of which are unreportetboofficially published, are reported and
analysed in Ben Sihanyaonstructing copyright and creativity in Kenya: twhl politics and the
political economy of transnational intellectual jperty (2003) doctoral dissertation, Stanford Law
School, Stanford, CA.
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plaintiff's authority. The plaintiff claimed thahé defendant had infringed the
plaintiff's copyright and asked the court for compation and to permanently restrain
the defendant from committing further infringement.

The court held that the plaintiff had proved it wlas owner of the copyright in the
artistic works in issue and that the defendantihtxthged this copyright. The court
therefore granted an injunction to restrain theeddént from infringing the plaintiff's
copyright. The defendant was ordered to destrognugath, all infringing copies of
the scratch cards. The court in this case addreksddsue of ownership of copyright
and was of the opinion, as provided by the law, tha rights-holder has the exclusive
right of reproduction in produced works. This ursdares the legal provision that for
one to use a copyright-protected work, one hadbtaio the authority of the rights-
holder. As Kenyan courts apply the rulings of poerg cases in subsequent cases, it is
arguable that the same principles would be aptiedses involving access to
learning and teaching materials.

2.2.2Jiwani, Nevin v Going Out Magazine & AnotheCivil Suit 336 of 2003

The plaintiff in this case was the author and owsfahe copyright in Go Places
Magazine Go Places Restaurant Guide and Having Fun MagaEireeplaintiff
complained that the defendant infringed the pl#istcopyright in Go Places
Magazinesand Go Places Restaurant Guide by reproducing athdrsing the
reproduction of artistic works and text without @ibing authorisation or licence. The
artistic works in question were photographs, a Jagsign and text from the
plaintiff's magazine. The second complaint was thatdefendant was passing off its
magazine as being that of the plaintiff, therejyring and causing loss to the
plaintiff.®°

The defendant’s case was that it had not infrintgedplaintiff's copyright, as claimed,
because: the plaintiff did not have copyright ia fihotographs, logo and textual
script in question; and that even if the copyritjterein was vested in the plaintiff, this
did not preclude the defendant from creating sinvilarks, provided the defendant
had done so by working independently.

The defendant argued that for one to have copyrighds necessary for one to show
that knowledge, judgment, labour and skill had bemught to bear and sufficient
originality had been bestowed thereon. Furthermbeedefendant argued that:
copyright does not confer monopoly in the authord iawas permissible for another
person to reproduce the same work by independelgiaour; and that there was no
offence in photographing an object that had beentiqgnaphed previously by
someone else. The defendant argued that the plaptugbelonged to Pavement Café,
where it had acquired the photographs; the worttirdispute had been received from
the client restaurant itself and did not belonghi® plaintiff.

The court was persuaded that the plaintiff's warlese copyrightable as sufficient
labour and skill had gone into them by way of desfgrmatting, collection,
photography and development. The court thus helthioplaintiff, saying that the
defendant’s work was a case of ‘plain copying amtaduction of the plaintiff's
work, including the errors therein’. It therefoefuted the defendant’s argument that
the work had been done by an independent mindc®he granted the plaintiff's

€0 Ben SihanyaConstructing copyright and creativity in Kenya: bl politics and the political
economy of transnational intellectual prope(B003) op cit
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application for an interim prohibitive injunction.

Most importantly for purposes of this report, tloeid addressed the issue of
ownership and infringement. From this and otheesat is clear that course packs
consisting of copyrightable materials cannot be ited by simply copying and
packaging another person’s works without permissidre compilation may only be
done if the course pack only contains material Wee utilised in accordance with the
aforementioned copyright exception, which allows stort passages of a copyright-
protected work to be used without the permissiothefrights-holder. In the case at
hand, the plaintiff's actions did not fall withihé scope of any copyright exception
and limitation under the Copyright Act. Therefaitegse actions would have required
express authority from the rights-holder.

2.2.3Paul Odalo Abuor v Colourprint Ltd & Text Book Cerd Ltd (2002)
(unreported)®*

In this case, the High Court in Nairobi issued amparte order restraining Colourprint
Limited and Text Book Centre Ltd from printing, l§®l or distributing a book
entittedWhite highlands no more — a modern political higtof KenyaSearch and
seizure orders were also granted. The plaintiff persnitted to enter the premises and
inspect and photograph all documents and equipreéating to the printing, sale or
supply of the book.

This case illustrates that courts in Kenya uphbdgrights of copyright-holders as
provided for under the Copyright Act. Once it i®ped that a person has copyright in
the work, the court may grant an order that wilsthe distribution of the copyright
works. The case also shows that infringement @cpirs institutionalised in Kenya
and is not merely the work of streetwise actorgargs. There is a market and huge
demand for pirated products, especially where et materials are concerned.
The high demand for education, as discussed alpavity explains the high incidence
of infringement and piracy.

2.2.4Margaret Ogola & 3 Others v David Aduda and Anotfiér

Margaret Ogola, a medical practitioner, wrote akbewtitledThe river and the
source.lt was, at one time, a literature set book for seemy school students in
Kenya. The defendant authored a students’ guid& twthe novel and used, inter
alia, the picture of a child from the cover of tirgginal novel. Ogola and her
publisher sued Aduda and his publisher for copynigfiingement. In the
interlocutory proceedings, the defendants pleadedi€aling on the grounds of
criticism and review. The court declined to gramirgterlocutory injunction, arguing
that there were triable facts. This case is sigaift, especially in relation to
education, entertainment and cultural developntaetdefendant had used the
plaintiff's work for purposes of review through aide book for students, which is
allowed under Section 26(1) of the Copyright Actenms of fair dealing. The court
refused to grant an injunction.

®1 Ben SihanyaConstructing copyright and creativity in Kenya: bl politics and the political
economy of transnational intellectual prope(B003) op cit.
62 i

Ibid.
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2.2.5Music Copyright Society of Kenya v Parklands Shadetel t/a Klub House,
Civil Suit 1458 of 2000

The plaintiff in this case filed a suit against ttefendant seeking an injunction
restraining it from playing or broadcasting any musither recorded or performed by
a live band, which is the subject of an agreemetwéen the plaintiff and its
members. The application was based on the grotwadishte defendant had continued
to publicly perform music without obtaining the eed licence from the Music
Copyright Society of Kenya (MCSK). It further souglamages for infringement of
copyright and conversion, together with costs amerest. The plaintiff
simultaneously filed an application seeking a terapprestraining order pending the
hearing and determination of the suit.

The defendant opposed the applications on the Hetithe Society was not the sole
licensing body of copyright in all musical worksKenya and, further, that MCSK
could only enforce the rights of members who hatigagd their rights to MCSK. The
defendant also argued that they had continuallg philti Choice Africa the requisite
copyright fees and that a collection of royaltieswad amount to double taxation.

The court held that the plaintiff was not the dalensing authority that enforces
copyright in all musical works. According to theuet only the owner of copyright
has the right to enforce compliance. The courtaitigrant the plaintiff the injunction
sought on the basis that the plaintiff had notleistaed a prima facie case with a
probability of success and the defendant wouldesuffeparable damage should the
order sought be granted.

Collective management is recognised by copyright &specially in areas where the
individual rights-owner cannot collect royaltiesin users individually. The court, in
this case, failed to address the copyright issnsbrined in the law and the judgment
in this case is bound to have far-reaching effentsollective management in all areas
of copyright, including reprographic rights.

As discussed above, the exceptions and limitaiiotise Copyright Act are narrowly
crafted. Users usually have to obtain a licencactmess the copyright-protected work
to ensure they do not violate copyright law. Ihat clear from the record, however,
whether the defendant claimed to have obtained auickence from another CMO.

Essentially, this case points to the problem ofifer@ation of CMOs or reprographic
rights organisations (RROs). The existence of tamyrCMOs is detrimental to
institutional practices and the ability to expliaiences. In certain circumstances, it
defeats the purpose of having a one-stop centnégiats clearance if it is not clear
who manages what rights.

2.2.6Macmillan Kenya (Publishers) Ltd v Mount Kenya Sunds Ltd (2008) KLR

The plaintiff brought a case against the defendaaeking judgement for, first, an
injunction stopping the defendant from selling &fenng for sale the Kenya Pictorial
Tourist Map. Second, the plaintiff sought an oriderdelivery up of such maps or any
map based on the Kenya Pictorial Tourist Map. Thardinquiry was sought as to
damages or alternatively an account of profits geygment of all such sums found and
due upon completing such inquiry. Fourth, the giiirequested interest and the costs
of the suit.

The plaintiff alleged that the defendant’s map, ¥eRictorial Tourist Map, infringed
on its copyright in maps named the Kenya TourispMad Kenya Traveller's Map.
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The court, in granting the plaintiff's request, dhéthat: infringement of copyright
arises not because a person’s work resembles armthbecause one has copied all
or a substantial part of another’s work.

The judgement in this case affirms that authorsehexclusive rights of reproduction
and that anyone who copies a substantial parcopgright-protected work or the
whole work will be liable to legal action. As a uétsof the limited scope of existing
copyright exceptions and limitations, educatiomatitutions and libraries can thus not
reproduce the whole or substantial parts of a vimrkise by students if they have not
obtained a licence.

2.3 Summary of Doctrinal Analysis

The laws in Kenya in relation to protection, adrsiration and enforcement of
copyright are very clear. They grant exclusive tsgio the rights-holder, subject to
specific exceptions and limitations. In generaly third party who wishes to use the
works has to obtain permission from the rights-kealavhich would be in the form of
a licence and an assignment. Licences for reprbgrhpve to be taken out by
educational institutions and libraries through prographic rights organisation, in this
case KOPIKEN. The scope of protection is very braad use of a copyright-
protected work, even where the use is to facilitaigess to teaching and learning
materials, will therefore usually constitute cogt infringement.

The following factors, in conjunction with this istrcopyright protection regime,
further impede access to learning materials in leny
The current copyright law has narrow exceptionslaniations;
The law has no clear provisions on incentives folding the commons (or the
public domain);
Parallel importation is not allowed under Kenyapyright law; and
Although the law has provisions for licensing thgbKOPIKEN, the
provisions are narrow and have not been invokeatke&b with the issue of
access to learning materials and no records oflddatases on compulsory
licensing are available.

Kenyan copyright law complies with Kenya'’s obligais under the Berne Convention
and TRIPs. It is noteworthy, however, that, in sansances, the protection awarded
by Kenya'’s Copyright Act goes beyond what is reediby the treaties and
agreements. The legal protection of TPMs underi@e85(3) of the Copyright Act is
arguably the most relevant example for the purpog#ss report. This is because the
legal protection of TPMs by means of anti-circunmti@m provisions further
marginalises the already insufficient body of coglyt exceptions and limitations; this
because TPMs do not usually distinguish betwees tnsg require authorisation and
uses that fall under one of the statutory copyreyueptions and limitations.

Apart from the Copyright Act of 2001, there areexa¥ other laws that have an
impact on access to teaching and learning mateniddenya. These laws include
education and training laws, library and archieay$, communication laws and laws
pertaining to museums. These laws do not havefsppobvisions on the
development or promotion of access to learning ried$e As a result, these laws only
indirectly affect access to knowledge. Judicialisieas in the area of copyright are
scarce. One of the reasons advanced is the urgviiss of rights-holders to pursue
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copyright infringement through the court systemcli.af, or limited, knowledge on
copyright and related rights is also a contributator. The courts, as discussed
above, rarely address the copyright issues; if theythey either fail to apply the law
as required or merely repeat, in a non-interpratia@ner, what the law states. So far,
there have been no decided cases on access tteank learning materials. The
closest is the inconclusive caseMdirgaret Ogola & 3 Others v David Adu@end
Anotherwhere the plaintiff, an author, sued the defenétantopyright infringement
of her novel, which had been included in the nai@®condary school curriculum as
a set book. The court refused to grant the pldistiéquest for an injunction.

From the case dflusic Copyright Society of Keny&arklands Shade Hotel t/a Klub
Houseit is clear that the courts recognise that useve ba seek authority from rights-
holders to use their works. Educational institusiand libraries are required to obtain
a licence from the right-holders, where possiliiepugh the CMOs in order to
reproduce educational material, when reproductaesdot fall under the exceptions
and limitations in the Copyright Act.

Remarkably, the decisions of the higher court amdibg on subsequent cases. So,
where the court fails to properly address the leggles at hand, such decision, unless
overruled by the highest court, will be bindingsibsequent cases.
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3. Qualitative Analysis

In order to assess the practical impact of copyrgid other laws on access to
learning materials, it was important to examineoselary materials on the subject in
Kenya. This was augmented by the impact assessntentiews done with selected
subjects.

3.1 Secondary Literature

Secondary literature gathered by the Kenyan rekdaemm provides an overview of
copyright law and practice in Kenya that includesks, published scholarly articles,
theses and newspaper articles. This literaturersoxegious copyright issues, such as
copyright protection, licensing and enforcemenis hotable, however, that some of
the books are written by book publishers who lob&agyright from the publisher’s
point of view and thus a (generally) protectiomistspective.

Dr Henry Chakava, in his bodkublishing in Africa: one man’s perspectfre,
addresses book publishing in diverse works and foctuding the dependence of
Kenya’'s book publishing industry on UK publishinguses. Dr Chakava also looks at
the role of private publishing ventures, Africads$es arising from the skewed
international copyright regime, obstacles to theneg culture in Africa and book
marketing, distribution and pricing.

With regard to copyright, the author analyses Afini@nd international copyright. He
states that copyright laws in Kenya and Africageaerally not administered
equitably. He further argues that Africa has ‘vhitie or nothing to sell to the outside
world’.®* According to the author, textbooks, which constituearly 90 per cent of
Kenya’s total publishing output, can barely trawéhin national boundaries, let alone
outside Africa. Dr Chakava further observes thiatrge proportion of textbooks and
fiction works are published by European publistwrtheir African branches, which
means that copyright is essentially held by puklistin the North.

He argues that rights-holders in the North clinghir rights. Those who grant rights
to their African counterparts limit these rightsatgarticular territory, so that works
cannot be circulated or reprinted in other aredsc#&n authors do not have the
capacity or experience to defend their copyrightyéver, NGOs such as the African
Publishers Network, have become more involved enpilblishing industry and
enforcement of copyright laws.

The author further states that compulsory licensmggarded by some as a tool that
can be used to protect Kenya’s economic, educdtarhcultural interests in the
context of inequitable and unbalanced internatieoglyright doctrine and practice.
Chakava, an author, leading publisher and chairofi&ast African Educational
Publishers (EAEP), the successor of the Britisél@ann Educational Books, is of
the opinion that compulsory licensing should belieppvhere foreign (especially
British) publishers have declined to publish textkelocally or to issue licenses for
major textbook$®

®Henry Chakav#ublishing in Africa: one man’s perspecti{@96)East African Educational
Publishers Nairobi.

 Ibid.

% H Chakava ‘International copyright and Africa: timeequal exchange’ iRublishing in Africa(1996)
op cit at 75-94.
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In Copyright law and publishing in Keny&,John Chege discusses the evolution of
copyright law in Kenya in the context of developrtseim printing technology and
Anglo-American economic, political and cultural ierfalism. The author argues that
the country’s copyright regime has prevented the of indigenous publishing due to
foreign competition. He states that Kenya suffepsifthe ‘illusory reciprocity’
represented in the Berne and Geneva Conventidis.is of the opinion that an
abrogation of international copyright treaties,sas the Berne Convention and the
Geneva Convention, and a subsequent nationalisatifimeign publishing interests
might encourage growth of the local publishing isiiy

In their bookPublishing and book trade in Ken§&the authors, Ruthakotsi and

Lily Nyariki, expound on the difficulties experienced by Kenyahlighers in
marketing, promoting and distributing books. Acdogdto the authors, copyright law
does not protect unpublished works from infringem@ompared to publishers, most
authors are not in a financial position to insgtlawsuits against those involved in
plagiarism of unpublished manuscripts. The book atates that some university
lecturers exploit students by asking them to catryresearch and later convert their
manuscripts into their own publications. The aushmontend that copyright law in
Kenya does not safeguard the interests of sucloesith

In comparison, John Chege, writing before divestrbgrmajor British publishers,
argued that the government should nationalisedarpublishers to facilitate the
development of the local publishing industiyis arguments are based on a
dichotomy between foreigners and citizens, a dismthat is now complicated by the
inequity among Kenyan peoples. He does not sedrave a problem with
compulsory licensing.

Several articles and chapters have been publishedmyright law in Kenya in
different journals and books. Ben Sihanya, in hi€lea ‘Copyright law, teaching and
research in Kenyd® looks at the role of copyright in technologicalpromic and
cultural innovation and in creativity and developrie Kenya. The author focuses on
the development of copyright law, the implementatd the Copyright Act of 2001
and teaching and research on copyright in Kenyaargees that Kenya'’s copyright
law is largely Western-oriented as a result of n@tism, neo-colonialism and the fact
that many of Kenya’s economic and legal actors, e shaped Kenya'’s copyright
law, have internalised values and interests embadigvestern and international
copyright. According to the article, copyright owsare losing millions of shillings
due to infringement, piracy and counterfeiting.srhe attributes to the fact that Kenya
does not have a way of monitoring copyright tratieas as the role of protecting
infringers is left to the copyright owners. Sihariyether argues that the penalties
provided for copyright infringement are not suféint to control infringement.
According to his research, only the University aiftébi and Moi University offer
Intellectual Property Law in Kenya as a course ukges African governments to
pursue copyright issues with similar vigour as tdeylP and access to public health.

€ John Cheg€opyright law and publishing in Keny&976)Kenya Literature Bureau, Nairobi.

%7 See the Geneva Convention 1971.

®8 Ruth Makotsi and Lily NyarikPublishing and book trade in Kenya997)East African Educational
Publishers, Nairobi and Kampala.

%9 See John Chedeopyright law and publishing in Keny@976) op cit

0 Ben Sihanya ‘Copyright law, teaching and researdtenya’ (2005)East African Law Journa.
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Marisella Ouma gives an overview of copyright lamkienya in light of the
enactment of the Copyright Act of 2001. She alseflyranalyses the impact of the,
then, new law on rights-holders as well as on uSdrsher article ‘Optimal
enforcement of music copyright in Sub-Saharan Afrreality or myth’, the author
gives an in-depth analysis of copyright protectama enforcement in the music
industry in Africa’® The article mirrors another article that she mii#d earlier on
copyright protection and the music industty.

Sihanya, inConstructing copyright and creativity in Kenya: twhl politics and the
political economy of transnational intellectual perty, evaluates copyright and the
infrastructure for literary creativity in Kenyaln his research, the author states that
the public, private and non-profit sectors do rfitiently support training of authors,
writing, publishing, distribution and access tel#ture. He also notes that the
construction of literary copyright denies (buddiag}hors, composers and performers
efficient and equitable recognition, compensatioprotection. Free-riders exploit
creativity and investment of skill, judgment, tinmoney and labour. Access by
readers, authors and researchers is also constitlirmigh technologies and laws
such as the digital anti-circumvention laws enacteder the WIPO Copyright Treaty
of 1996 (which Kenya has signed, but not yet rdifiand the Kenya Copyright Act

of 2001. Some of the recommendations made by ttiwaare that the textured nature
of copyright, creativity and sociocultural develogmhrequire inter-disciplinary
approaches among creative writers, cultural hiata;i political economists, IP
lawyers and constitutionalists.

Other proposals for reconstructing copyright areittirastructure include conducting
a cost-benefit analysis of the industry for effitienvestment; strengthening
community and mobile libraries; encouraging autlibreugh training, prizes and
commissions; facilitating international co-publispiarrangements; registering and
documenting Kenyan creativity and copyright; andugimg the Kenya Copyright
Board operates efficiently and with integrity. Tagthor also analyses literary
creativity in pre-colonial, colonial and post-coilainKenya.

Another dissertation focussing on copyright isalMllanja Richard Muriithi'She
impact of piracy on gospel music industry in Kef/According to the author, in
2002, one in three CDs sold in Kenya was piratédcl in Kenya is therefore
rampant and has had a significant effect on the &fagjospel musicians. The victims
are the people currently employed, directly orriedily by the music industry, that is,
performers, producers, distributors and legitintedders. Piracy undermines
investment in the development of local talent amiéuce. The author argues that in
Kenya there is limited awareness among membeitgegbublic of the negative effects
of piracy. Piracy of music is a low risk activitgtause the penalties are minimal.
Further, technological innovations have made itezder pirates to copy music.

"I Marisella OumaThe Copyright Act 2001: a new era for copyrighttpotion In Kenya(2004)
UNESCO Copyright Bulletin, July-September 2004.

2M Ouma ‘Optimal enforcement of music copyrighSnb-Saharan Africa, reality or myth’ (2006)
Journal of World Intellectual Property La®/(5) 592-627.

3 M Ouma ‘Copyright protection and the music indystr Africa’ (2004)Journal of World
Intellectual Property Law 919-932.

"4 Ben Sihanya&Constructing copyright and creativity in Kenya: twukl politics and the political
economy of transnational intellectual prope(®003) op cit.

5 Julia Wanja Richard MuriitiThe impact of piracy on gospel music industry imy&2007)
Dissertation Submitted to the University of NairdBchool of Journalism for the award of a Master of
Arts Degree in Communication Studies; supervise@éy Sihanya.
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The MCSK, which protects the copyright of membeists, has not developed a
strategy for dealing with online downloading of noug&nforcement failures, from
raids to protection in the courts as well as irardgo border procedures, make it
impossible for rights-holders to protect their tgin Kenya. Police, customs and
other enforcement agencies are reluctant to puesde against copyright violators.
Police officers have also not received any traimingcopyright. According to the
author, a special crime prevention unit was esthbll and was mandated to deal with
copyright cases. However, the officers in the angt yet to receive training. Other
issues facing enforcement of copyright in Kenyasdog, expensive and long legal
proceedings caused by a lack of familiarity byjtigiciary regarding copyright and a
general backlog of commercial cases. There isalack of authority on the part of
the Kenya Copyright Board in prosecuting copyriggeses under the Copyright Act
and lax custom laws and regulations that allowtfierimportation of pirated music.
The author noted that the Copyright Act of 2004 &ep in the right direction in
curbing music copyright infringement. However, wisakacking is the infrastructure
for its implementation and enforcement - as has lobserved by key stakeholders in
the authorship industry.

Nancy Karimi, the chair of the Kenya Publishers dsation (KPA), presented a
paper at the 2008 International Publishers Assiociatongresg? In her paper she
highlighted that the majority of people in Kenya &gnorant about the existence of
copyright relating to books, music and films. Désphe existence of copyright
legislation, enforcement mechanisms are still waratk administrative structures do
not support effective copyright protection. Thethigvel of piracy in Kenya has
become a barrier to the publishing industry in Kaertgarimi stressed the importance
of copyright protection in the development of thublishing industry. A strong
protection of copyright would be an important wdyastering the growth of
knowledge, while contributing to the expansion i&ative industries and protecting
cultural diversity in developing countries. Sheuwsd that copyright exceptions should
serve the needs of both users and creators imalfalanced manner. According to
the author, the Kenya Copyright Act was long overthr review in line with changes
at the international level.

The idea that copyright law affects access to kedgg was captured by Marisella
Ouma in a paper presented at tHeA®inual Access to Knowledge Conference in
2008/ In this paper, Ouma argues that copyright lawspmiities that only protect
and promote the proprietary right of the copyrigivner, without recognising the
need for facilitating access to knowledge, hampeess to knowledge.

According to the WIPO article, ‘On the beat — taygpihe potential of Kenyan music’,
the modern musical landscape in Kenya is one oinbst diverse and vibrant of all
African countries’® However, the industry has encountered many ofestathese
include a lack of proper networking in terms oftdimition, linguistic diversity (which
fragments the market) and a lack of investmentadpction. The most serious
problem facing the industry, however, is piracy areffective management of

8 Nancy Karimi ‘Copying exception and their impactpublishers in less developed countries’ (2008)
paper presented at the International Publishersdatson 2008 Congress in Seoul, Korea.

" Marisella Ouma ‘Law, technology and access to atiosal material’ (2008) Paper presented at the
3“ Annual Access to Knowledge Conference, Septembelr2] 2008, Geneva, Switzerland. Available
at http://a2k3.0rg/2008/09/access-to-knowlege-and-minghts-panel/

8 World Intellectual Property Organisation ‘On theab— tapping the potential of Kenya’s music
industry’ (2007).
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intellectual property rights (IPRs). Piracy resuttsoss of profits for many musicians
and makes it difficult for them to achieve socedagnition of their status as artists.

As a result of the rampant piracy in the countsywell the unwillingness of the
government to deal with the problem, Kenya was isfiganentioned in the
International Intellectual Property Alliance Repior2006’° The Alliance identified
the following priority actions for Kenya in 2006ctavating the Kenyan Copyright
Board and providing dedicated staff for the Boattjtting down street vendors and
exhibition halls selling pirated goods; banning ortption of copyright goods except
from rights-holders; seizing and destroying alapid products within the country;
copyright enforcement against duplicating faciitend Internet cafes using
unlicensed products or providing piracy servicagpducing, passing and
aggressively implementing a new Counterfeit Goods And, finally, combining
offences in criminal charges.

Lastly, newspaper articles mainly concentrate emtlusic industry or pieces that are
more appealing to the media houses than learningriaks. Mwenda Micheni, a
journalist, wrote an article on licensing by CMQOsncluding KOPIKEN -- that

collect and distribute royalties from users suclitaaries and, generally, educational
institutions®® In his article, Mark Okuttah highlights the antigzy actions against
cyber cafés in Keny3. Okuttah notes that most cyber cafés in Kenya visedsbft
software without a valid licence. The raids ondkber cafés came after the expiry of
a deadline set by the Kenya Copyright Board. Dutirggraid, computers containing
unlicensed Microsoft software were confiscated. €& ytafé operators, Okuttah
reports, are torn between legalising their Microsgierating system, shifting to open
source, or closing shop altogether following theckdown on illegal software. The
Microsoft initiative on fighting software piracy drcounterfeiting of its products in
Kenya has been widespread but discreet. A Nainobiness lady mentioned in the
article attributed the use of pirated softwaregtoorance?

3.2Impact Assessment Interviews

This phase of the research collected and coll&@ediews of stakeholders from the
following categories: policymaking/government/ement, educational
communities and copyright-holders. There were, h@wnevarious challenges that the
Kenyan research team faced in carrying out thid udy. Some of the respondents,
for example, who are experts in research, foundesointhe interview questions
unnecessarily repetitive and vague. Also, the tiare€ was very restrictive for
conducting the appointment-based interviews.

" International Intellectual Property Alliance ‘20@pecial 301: Kenya’ issued 13 February 2006, at
467-468.

8 Mwenda wa Micheni ‘Copyright board appoints teantallect royalties’ (2008Business Daily
Nairobi, October 8, 2008. Available at

http://www.bdafrica.com/index.php?option=com_ cotggask=view&id=10709&Itemid=5822
[Accessed 30 June 2009].

1 Mark Okuttah ‘Copyright Board takes piracy warciber cafes’ (2007Business DailyNairobi, 26
November 2007. Available at

http://www.bdafrica.com/index.php?option=com_ cotggask=view&id=4522[Accessed 30 June
2009].
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Representatives of the following categories an@wigations/ institutions were
interviewed:

Policymaking/Government/Enforcement
The Kenya Copyright Board (policymaker and enforeatrbody)
The Ministry of Higher Education, Science and Tesbgy

Educational Communities
Strathmore University (private university)
Nairobi University (public university)
Kenya National Library Service (KNLS)
University libraries

Copyright-Holders
- Kenya Publishers Association (KPA)
Mountain Top Publishers
Jomo Kenyatta Foundation
Writers’ Association of Kenya (WAK)
The Reproduction Rights Society of Kenya (KOPIKEN)
National Book Development Council (NBDC).

3.2.1 Policymaking/Government/Enforcement

As mentioned, the interviewees representing polaking/government/enforcement
came from the Kenya Copyright Board and the MigisfrHigher Education, Science
and Technology.

The Kenya Copyright Board is a state corporatiotih\@imandate to administer and
enforce copyright in Kenya and act as a focal peithin the copyright industry. The
Board is mandated to review and propose changespyright law and it thus has a
central role in policymaking. The respondents witwed at the Kenya Copyright
Board are lawyers who have specialised in copyagiat related rights. One
respondent was the Executive Director of the Boatdle the other was the head of
the enforcement unit within the Board. (It was possible to secure interviews with
other law enforcement agencies such as the pédegers or judicial officers.)

The Ministry of Higher Education, Science and Tesbgy has an oversight role
regarding education within institutions of higheatning, such as the University of
Nairobi. The Ministry is responsible for formulagieducation policies that have an
impact on access to teaching and learning matditi@.respondent from the Ministry
was a senior education officer.

The Kenya Copyright Board does not have any engdidata on the effect of
copyright on learning materials. The administration enforcement of copyright has
to date not been carried out effectively in Kertyat, the Board believes that once the
law is effectively enforced, copyright will becorag issue in relation to access to
teaching and learning materials. This is becausexiceptions and limitations granted
under the Copyright Act of 2001 are narrow and dbsufficiently allow for
reproduction of material for teaching and learnogposes. The current regime does,
however, provide for licensing schemes to allowdotess by universities and other
institutions of learning. The Board is currentlyiewing the law and amongst the
proposed amendments is the expansion of excemimhimitations, especially for
educational and library use.
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From the interviews in this policymaking/governnientorcement category, it was
clear that the formulation of copyright law andipglis done by the Kenya Copyright
Board, through the State Law Office and in consigltawith the relevant government
ministries and stakeholders. As the Board is tlealfpoint of the creative industries,
it has to take a lead in formulating copyright ppliMeanwhile, the Ministry of Basic
Education and the Ministry of Higher Education,eé8@ie and Technology are the two
main government organisations involved in the fdation of education policies,
which are expected to cover issues relating tosacttieteaching and learning
materials. The Directorate of Policy and Plannirithin the two Ministries plays a
significant role in educational policy formulatiofhe National Text Book Policy on
Publication, Procurement and Supply of June 19@Btlae Gender Policy (which
compels the development of gender-sensitive mddgase two of the tools regulating
access to teaching and learning materials. Otherypgiatements are expressed in
circulars at the departmental level.

The respondents in this category averred that tseve copyright policy but there is a
draft Intellectual Property Policy awaiting adoptid he policy seeks to provide
guidelines for optimum utilisation of IPRs in Kentgaensure that IPRs significantly
contribute to national growth by improving the teological, industrial, social and
economic development of Kenya.

The policy establishes the procedures for effedaeditation of intellectual creation,
protection, commercialisation and enforcement &dfhereto in Kenya in the best
interest of the public, the creator and the resesponsor, in order to meet the
following objectives:
- Improve public awareness;

Enhance dissemination of information;

Facilitate capacity building;

Promote competition and ensure fair treatment;

Promote integrity and fairness on issues of ownpysbayalty and disposal;

Increase transparency and accountability of thedbdéished benefit sharing;

Empower creation, protection, exploitation and etément;

Increase public confidence in creation, protectiod enforcement; and

Facilitate the promotion of local industry and eaonic development.

The Board is in the process of amending the cu@eptyright Act to increase the
exceptions and limitations in order to allow fosiea access to teaching and learning
materials.

Although no survey has been carried out by the ldeDgpyright Board on the impact
of the existing copyright law on access to teaclaind learning materials, one of the
Board interviewees said there is a correlation betwthe prevailing copyright
environment and access to teaching and learningrialst The respondent noted that
copyright laws and policies are the main factoed #ifect access to teaching and
learning materials especially in institutions oftér learning. The respondent
explained that the right to reproduce for teacting learning purposes is limited
under the Act. Furthermore, the respondent poiatédhat there are no incentives
provided for users of educational materials toaisthorised works.

Meanwhile, one of the interviewees in this categangued that copyright
enforcement is not satisfactory, as there are f@wconvictions, despite the many
cases prosecuted. On the other hand, the respondsertf the opinion that access to
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learning materials should be enhanced, via theviatig measures: (a) wider and
better-defined provisions within the Copyright Act limitations and exceptions, (b)
more efficient licensing schemes, and (c) chantieggovernment’s tax policies to
promote the book trade within the country.

With regard to the introduction of licensing scherbg KOPIKEN, one of the Kenya
Copyright Board respondents noted that there weneymniversities that contacted
the Board’s office to determine the basis of therising regime and were apparently
unaware of the licensing provisions in the Act. \dmsities even admitted to
photocopying material without consideration of #mount of photocopying that
might be allowed by law and providing the samehirtstudents; since they were not
aware of the legal provisions under the Act, thesuaned that it was within the law.
The cost of these photocopies was covered by tistits as well as students. This
reinforces the earlier assertion that the impactoplyright on access to teaching and
learning materials will only be felt once the lasvproperly enforced.

The respondents in this group also pointed outttieae are many socioeconomic
factors that have an impact on copyright and acmeksowledge, such as
affordability, availability of materials and potifl will. For instance, due to high
levels of poverty and the high cost of books, tteeeinstances where users have to
prioritise their needs and access to learning nadéas considered less important than
health, food and other basic necessities.

3.2.2 Educational Communities
The educational communities were represented leyvigwees from the University of
Nairobi, Strathmore University and the KNLS.

The University of Nairobi is a public universityaioffers various degree and diploma
courses; it is also a state corporation that igetqa to raise its revenue from the
courses offered. Strathmore University is a privateersity that specialises in
business studies, but has recently introduced athanses. The University of Nairobi
produces some of the materials used by its studemtsecturers. However, students
rely heavily on foreign literature, especially pegialised courses such as
engineering, law and business studies, among otB8&ethmore University, on the
other hand, mainly uses publications from outsiaeltniversity and prepares course
packs for students. The research was conducteotimpgsivate and public universities
in order to ensure a more diverse group of respusdas the facilities vary. Both
universities have libraries in various faculties.

The KNLS is a state corporation that offers libraeyvices to Kenya. KNLS has
libraries in various parts of the country and gisovides mobile libraries in remote
areas that do not have permanent library faciliflé libraries provide reference
materials for educational purposes as well as atioreal reading materials.

The interviewees from the University of Nairobi ahe University of Strathmore
(students, lecturers and librarians) were drawmfro
- University of Nairobi College of Humanities, Soc&tiences, Department of
Literature
University of Nairobi College of Biological and Rigal Sciences, Chiromo
Campus
University of Nairobi School of Business
University of Nairobi School of Law, Commercial La»epartment
University of Nairobi ICT Centre
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University of Nairobi Business School
University of Nairobi Business School Library
Strathmore University School of Accountancy
Strathmore University Library Department

The respondents in this category noted that th@utiens now offer teaching and
learning materials in both hard and soft-copiedctvimay be accessed both on and
off campus. The universities have introduced eAigarto accommodate patrons or
users who do not have direct access to librariesrérare, however, certain
challenges in terms of access, such as cost aitddimvailability, especially at the
University of Nairobi. Certain interviewees, espdlyi students who have some
knowledge of copyright law, attribute these chajesito the current law. Some said
that copyright law does not promote access in aay. @thers said that while the law
facilitates access through limitations and excestiim some extent, the limitations
and exceptions in relation to the use of educatioraerials are too narrow. Most of
the respondents had a general idea as to whatigbpig and attempted to describe
the nexus between copyright and access.

Few respondents were aware of the existence oétsity intellectual property (IP)
policies, although both Nairobi and Strathmore @nsities have such policies. None
of the interviewees were involved in the procesohulating the policies and only
heard about them on campus. The policies seelotegirand promote the interests of
the respective creators, as well as the relevanersities.

It is worth mentioning in this context that the Maisity of Nairobi has developed
policies that ensure the provision of low-pricedieds of various books at the
university bookshop in order to provide accessthevise expensive texts. However,
even the reduced prices are apparently still provfor many students.

Respondents from the educational community recorderethe following to enhance
access to teaching and learning materials:
Review copyright law in order to balance the ins¢seof rights-holders and
access by users in educational institutions.
Expand the educational limitations and exceptiaomden the Copyright Act;
Increase the volume of teaching and learning natesithin educational
institutions;
Expand the use of ICTs for access to learning nadser
Reduce the cost of educational books and ICT ecgripnand
Provide government subsidies for educational medteri

3.2.3 Copyright-Holders
Rights-holders were represented by intervieweeas tiee KPA, Mountain Top
Publishers, the Jomo Kenyatta Foundation, the WVIAKNBDC and KOPIKEN.

The KPA is the umbrella organisation for book psibérs in Kenya and tries to
achieve the widest possible spread of printed baokenya and beyond.

Mountain Top Publishers is a private publishing pamy and a member of the KPA.
As a publisher, Mountain Top Publishers interadts wducational institutions
through book displays, exhibitions and other praor@l efforts in order to supply
these institutions with books that they publish.
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The Jomo Kenyatta Foundation publishes materiadgtimg educational institutions
such as secondary schools. The institution owngragig in some of the materials
that it publishes because it commissions the asttwowrite the books. As with
Mountain Top Publishers, the Foundation is a merobéte KPA. The Foundation’s
respondent was the Managing Director of the Fouodas well as Chairperson of the
KPA.

The NBDC of Kenya is a non-profit-making organieatthat was established to
encourage a book-reading culture and to faciliatmess to books and other reading
material in Kenya. The Council seeks to furthenwedfare of non-fiction writer&®
The Book Development Council works with the KNLSRIdahe KPA to prepare books
for schools.

Creative authors who generate reading materiailjofor schools and institutions of
higher education have an association known as tAK.\WWhe Association, among
other thingsadvocates for strong protection of the rights hitembers through
copyright law.

KOPIKEN is a CMO that collects and distributes ritiga on behalf of its members. It
licenses users such as educational institutiorstppbpy shops and other users.

From the interviews in this copyright-holders catgg it was clear that rights-holders
expect users of their material to pay for the Ush&r works. Consequently,
KOPIKEN is currently negotiating licences with \@aus universities and other
institutions of higher learning to enable thesgitagons to use the works within the
confines of the copyright law.

Rights-holders argue that copyright is not striethforced and, unlike the educational
communities, rights-holders are of the opinion thatexisting copyright exceptions
and limitations are sufficient. One interviewee regeggested that the scope of
exceptions and limitations should be reduced. Rigjoiders decried the lenient
penalties for copyright infringement and said caogiyrlaw in Kenya does not confer
adequate protection to rights-holders.

Furthermore, rights-holders are of the opinion thatcurrent copyright law is
primarily designed to protect copyright-holders éimak the present copyright
environment is not favourable to rights-holdersisTib evidenced, they say, by high
levels of unauthorised use of their work. Most imipotly, rights-holders interviewed
stated that they feel copyright does not impedessto teaching and learning
materials.

Very few of the interviewees could relate copyrifgw to access to teaching and
learning materials. This may be one of the reasdnsrights-holders were of the
opinion that copyright does not hamper accessachiag and learning materials.

Lack of knowledge of copyright was clear from thxsence of copyright litigation
initiated by the interviewees’ entities. Only oméerrviewee mentioned that his
organisation had been involved in such litigatiod ¢&his only in relation to HIV
drugs — meaning that the interviewee was ostensiitjusing copyright with patent.

The general perception among copyright-holderkas despite the existence of

8 H ChakavaPublishing in Africa: one man’s perspecti(&996) op cit.
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copyright law, protection is still under-achieveschuse of poor implementation.
Rights-holders recommended the following:
- Strict law enforcement, copyright community polgiand the fostering of a
responsible public;
Mitigation/ subsidisation of the cost of productimnencourage the generation
of teaching and learning materials;
CMOs issuing licences to learning institutions ailag them to photocopy in
return for royalties;
Various forms of incentives — for example awartts encourage the creation
of learning materials.
Review of the Copyright Act to provide for digitabrks.

3.3 Summary of Qualitative Analysis

It became apparent from the qualitative analysas tfost of the literature on
copyright in Kenya only addresses copyright mattiens a rights-holder’s
perspective and focuses on the enforcement ofsidtite literature makes limited
reference to permitted use under copyright exceptand limitations contained in the
Kenyan Copyright Act.

The interviews conducted by the Kenyan researah temve shown that, in the eyes
of some stakeholders, copyright in Kenya, becafi#s narrow educational
limitations and exceptions, is an impediment tceasdo teaching and learning
materials. Meanwhile, others do not see copyrigharaimpediment to access to
teaching and learning materials because, theyitsagvides for access without
infringement through exceptions and limitationsvadl as through licensing schemes.

Copyright infringement is considered a major prabldat rights-holders have to deal
with. This affects rights-holders who publish boddwsthe local market and has an
impact on creativity to a certain extent, as awghoay not be motivated to produce
relevant materials. Infringement can thus be sedmth an access mechanism (in the
short-term) and as a force against access (irotigel-term).

Generally, however, it was observed that knowleafgspyright and its impact on
teaching and learning materials is limited. In jgatar, several interviewees were not
familiar with copyright law and what flexibilitiei$ offers in relation to access.

It also became clear that there are other factes&lbs copyright that are regarded as
limiting access to teaching and learning materralsenya, including the cost of
material, a poor reading culture and attendantbg&scinomic factors. It is argued that
these factors are exacerbated by the limited a¢od€5I'. Additional access-limiting
factors include the high student population andsttecity of authors writing
educational materials. Although local books arermfairly priced — while foreign
works are unaffordable — the majority of the popialastill cannot afford to purchase
books (even local books) for schools. This makegs&to teaching and learning
materials a luxury for many in Kenya.
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4. Information and Communication Technology (ICT)-S$ecific Findings

From the interviews, it was evident that ICT hasaor impact on access to teaching
and learning materials, as it can enhance accesgetdities employ e-learning to
reach out to those who do not have direct accesathing and learning materials
and the Internet and other electronic resourcesisad for research and teaching.

Lecturers in both public and private universitisg glectronic resources such as the
Internet to access electronic journals. Unfortulyatlis access is limited, especially
in public universities, due to limited (or lack @®nnectivity, slow Internet speed and
limited equipment. Private universities, howevetyé Internet hotspots where any
student can connect a laptop and access educatiatatials from the institution’s
website.

ICT innovations within the universities and othestitutions of learning would

improve access further, lowering the cost of teaglaind learning materials and
widening the scope - making materials accessibfedre students within and outside
the institutions of higher learning. However, astiened earlier, use of digital
resources is potentially undermined at presenhbyJopyright Act’s protection,
without clear exceptions, of technological protectmeasures (TPMs) and by the lack
of provision for distance learning or e-learning.
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5. Gender-Specific Findings

The term gender can be defined or understood diftgr. There were those who
understood gender to mean biological differencéséden men and women, while
others defined it as the differences between mdmammen in terms of the social
construct of roles assigned to men and women baséaeir sex.

To some extent, it can be said that income disparitetween men and women have
an impact not only on creativity, but also on asdeslearning materials in Kenya.
However, it must be pointed out that income digjeritend to only affect access to
teaching and learning materials in well-servedliGea. In such areas, parents are
able to provide extra materials above and beyorat wWie relevant ministry or
institution does and this means that children fsuoh areas could have better access
to educational materials.

The ratio of men to women in most public institaBovas between 1:1 and 3:1. In
most cases, not much attention had been givennegealisparities.

With respect to copyright, respondents felt thatéhwere no gender issues to be
addressed in framing legislation, because copyigybéen to be gender neutral.
However, gender issues have been central in tineulation of education policy=or
instance, admission to certain courses at the tsities allows for female students to
be admitted with one percentage point lower tharstt cut-off mark for admission.
This is meant to encourage more female studentgister at the public universities
in Kenya. In addition, the Ministry of Educationsha policy governing the generation
of school textbooks, in line with the governmemti&rall Gender Policy, whereby
authors are proscribed from entrenching gendeeatgning in the content of their
works. The Ministry also collaborates with othertpars to reduce impediments that
may hinder girl-child education. Tuition fees areyded for girls who obtain
placement within national secondary schools.

Several steps have been taken to ensure that gaisgarities are addressed,
particularly with regard to education policies. Soaf these are: the Re-entry Policy
that permits the resumption of school by girls videacome pregnant; the government
provision of sanitary towels to girl students; &kiéirmative Action in Arid and Semi-
Arid Regions programme to promote the welfare efgfl-child. These policies
ensure enrolment, retention and the completioriuefiss and the proliferation of the
principle of equality. In addition, these affirmagiaction approaches are undertaken
in a manner that is in harmony with cultural sewsit to pre-empt a clash between
modernity and culture.
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6. Conclusions

The research found that copyright is indeed orntbefactors that can affect access to
teaching and learning material in Kenya. The rigtitsopyright-holders are very
broad in the law and the legal exceptions and étiahs are very narrowly
constructed. This does not facilitate maximum asteseaching and learning
material. In addition, while information communiicat technology (ICT) potentially
enhances the dissemination of teaching and leamatgrial, it is hampered by
economic and technical constraints — and is pakytindermined by legal protection
of anti-circumvention activities in the Copyright# As well, the possible
intersection of gender dynamics, learning mateaatsess and copyright-related
practices is not currently on the agenda of Kerg@pyright stakeholders.

The copyright law in Kenya has up until now notmegictly enforced, allowing
users a reasonable degree of access through iaststitch as photocopying, which in
most cases amounts to infringement under the ducogryright law. However, as the
existing legal rights of copyright-holders becomereneffectively enforced, they
could significantly impede access to teaching a&adning material. Already, with the
establishment of collective management organisat{@MOs), educational
institutions and libraries are starting to havelbain licences to reproduce work for
educational purposes — an indication of increagguds-holder enforcement. The
ongoing legal reforms provide a window for redefmstatutory exceptions and
limitations in favour of access to learning matetia
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